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that he does is to repertithis in order' to.get instructions with regard
to it." Héicannot dischargé or suspend any of the gang without re-
porting’ it ‘at once to the supervisor-and getting his approval. He
cannot increase his force without the consent of the supervisor. His
instructions -as to the usé of the track: are minute and. particular.
He works with the hands.  And the lever of the jack in raising the
track is used by any of the hands. On the day in question O’Rourke
was using it Was he a vice principal of the defendant? He occu-
pied a position entirely subordinate. :Necessarily, when he was with
his gang, -earrying out:the instructions of the supervisor, he had -
supervigion of them. - If gny of them were idle or insubordinate, he
could suspend.them for 'the time. “The mere fact, however, that
he had:some sort of control over the rest of his gang, does not de-
stroy the relation of fellow servant with:them.” Baugh’s Case, 149
. U. 8. 384, 13 Sup. Ct. 914. ; There is nothing in his own position, or
in the nature of his duties, nor in the relation he bore to the railroad,
which can elevate him to the rank of a vice principal of his em-
ployer, Railway Co. v. Rogers, 6 C. C. Al 403, 57 Fed. 378; City of
Minneapolis-v. Lundin, 7. Ci C. A. 344, 58 Fed. 525.© We adhere to
what was said in Thom v. Pittard, 8 U. 8. App. 597, 611, 10 C. C. A.
358, and 62 Fed. 232: “These petty section officials surely do not occupy
such official position, do not have such authority and control, as will
justify the courts in holding that they represent the railroad com-
pany,—its alter ego, whose negligence. is its negligence.” The judg-
ment of the gircuit court is affirmed, with costs.

SABIN v. FOGARTY
(Clrcuit Court, D. Washington, E. D. May 17, 1895)

CoNTEMPT OF COURT—SEIZURE BY SHERIFF OF PROPERTY IN POSSEssION OF
MARSHAL,

A marshal selling certain personal property held by him under process
from a federal court, after accepting a bid, caused the property to be
welghed and transported to the place designated for delivery to the pur-
chaser. While at that place, in charge of a deputy marshal, and before

* delivery, the goods were seized by a sheril¥, though he had been warned
that they were still in the marshal's custody; and he continued to hold
possession after formal notice in writing. Held, that this was a contempt
of court, which should be punished by requiring the defendants to pay .
into court the full amount for which the property was sold by the mar-
shal, together with & fine of $10 each and costs.

' This was an action by R. L. Sabin against J. B, Fogarty. The
case was heard on a motion to punish J. C. Lloyd and W. M. Stinson
for contempt for disobeying and resisting process of the court.

In an action at law by R. L, Sabin against J. B. Fogarty, a writ of attach-
ment against the property of the defendant was sued out in this court, and,
by virtue thereof, a 'levy was’ ‘thade upon real and personal property, in-
cluding live hogs, as the property of the defendant. Afterwards, under an
order of sale issued by the conrt, Charles Thompson, a deputy United States
marshal, made sale of the hogs, at public auction, ‘by weight, to one Dan
Burns, receiving at the time $40 on account of the pur¢hase price, and agreed
with Burns to remave the hogs to a place where they could be weighed, and
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afterwards deliver them to himy: at the stock yards of the Northern Pacific
Railroad Company, near Ellensburg, when the balance of the purchase price
was to be paid. This arrangement was carried out so far that the hogs,
after being weighed, were placed in the stock yards, with other hogs belong-

ing to Burns; and the said deputy marshal, with his assistant, was there

awaiting acceptance by Burns, and payment of the price bid at the sale; and
after Burns had contracted to sell and deliver the hogs at Seattle, and had
arranged for the transportation thereof, but before he had received the hogs
from Thompson or paid the purchase price, the respondent Stinson, sheriff
of the county, came to the stock yards with a writ of replevin, sued out in an
independent action commenced In a state court, by a third party, claiming
title to the hogs, adversely to all the parties in the attachment suit, and,
being thereto instigated by the respondent Lloyd, acting for the attorneys
for the plaintiff in the replevin suit, took the hogs from Thompson’s posses-
sion. The sheriff was informed that Thompson was acting as a deputy
marshal, and claimed to be in possession thereof in his official capacity, be-
fore the hogs were taken from the corral; and he was by an attorney for the
plaintiff in the attachment suit fully and clearly informed as to the exact
status of the property; and afterwards, while the hogs were yet in his pos-
session, a demand in writing for the return of the hogs to the marshal was
duly served upon him, Notwithstanding said warnings and demand, the
sheriff retained possession of the hogs, and has disposed of the same.

Cyrus Happy, for plaintiff.
H.‘ J. Snively, for defendant.

HANFORD, District Judge (after stating the facts). It is my
judgment that the respondents, W. M. Stinson and J. C. Lloyd, are
guilty of contempt of court, for taking the property out of the hands
of Deputy Marshal Thompson. There is no principle better set-
tled than that property which has been lévied upon under a writ
of attachment or execution is in the custody of the court, and to
forcibly and intentionally take it out of the hands of the officer
holding it under process is to disobey and resist the process. The
facts in regard to the possession of the property are that the mar-
shal, under the order of the court, had conducted a sale. The sale
was not completed when a bid was accepted. The marshal was
required to sell for cash, and he had no right to part with the pos-
session until he received the money. Payment of the purchase
money could not be made on the instant. - The nature of the prop-
erty was such that it took time to weigh it. It had to be moved
before it could be weighed, and it took time to complete the ar-
rangement, by weighing the property, receiving payment, and the
delivery. The last act necessary to complete the transaction or pass
the property to the purchaser was the delivery. The marshal had
not parted with the possession. He had caused the property to
be conveyed to'a place where it could be weighed, and, after it had

" been weighed, it was taken to a place where the purchaser was to

receive it; but he never gave up control of it. The evidence shows
plainly that either he or some of his employés remained with the
property until it was taken by the sheriff, so that, as a matter of
fact, at that time the property was in the custody of the court.
It has been taken by the defendants, and it is a question whether
the court shall yield, or compel these defendants to yield. It is
the plain duty of the court to protect its process, and protect its
officers in the execution of its process.
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No claim of additional right by the defendants, on the ground of
their'lack of knowledge or information that the - -property was in
the custody of the court, can be sustained. Whatever the facts
may have been about the failure of the deputy marshal to give
formal notice before the sheriff took the property into his posses-
sion, the transaction was not complete—the marshal had not yield-
ed possession, nor acquiesced in any transfer of possession—before
he did give formal notice; and that was done in a formal way, after
-an attorney had explained to the sheriff the exact state of affairs,
and warned him that he would interfere with the orders of this
court in attempting to take the property. = After that, there was
still further notice given in writing, the effect of Whlch was that
the sheriff called for an mdemmfymg bond to protect him from the
consequences of knowingly opposing the process of this court.

In regard to the good faith of the defendants, I think I would
be willing to say that they were acting under a mistake as to their
rights, if it were not for the affidavits they have filed bere. I am
satisfied that in the ‘beginning:they had no intention of resisting
the process of this court, but after commencing the replevin suit,
and attempting to take possession, finding the situation as it was,
they saw fit to proceed and, after being called to account in this
court, they attempt to evade the consequences by making false
statements in their affidavits; Mr. Stinson, in his affidavit, makes
this statement: That this affiant, at the time he took possession
of said property, did not see there present any deputy marshal, nor
«did, he know such deputy marshal was there present, nor did any
one claim to this affiant that said property was in the custody or
control of any officer of the United States court, or any one else
than said Dan Burns; and, further, he says that this affiant had
no intention of in any way or manner interfering with the order of
this honorable court; that he had no knowledge that this property
was claimed to be in control of any United States marshal or his
deputy. There is-a decided preponderance .of the evidence that
Mr. Thompson did warn the sheriff, and warned Mr. Lloyd, and
all other persons there, before anything had been done towards
taking possession of the property, to desist; and, as I have already
stated, before the property was taken possession of, the whole mat-
ter was explained by an intelligent business lawyer, and then the
formality of motifying them that Thompson was deputy marshal,
and that the property was in his official custody, took place. And,
besides, Lloyd, who was there to direct the sheriff, representing the
plaintiff’s attorneys in the replevm suit, and Fogarty, knew all the
time who Thompson was. - Mr. Lloyd, in his affidavit, says: Affi-
ant; saw one Charles Thompson, deputy United States marshal,
present before the demand by the said sheriff for the said property,
‘and before: the .taking by said sheriff of said property; and, after
the said taking, the said Charles Thompson, as such marshal or
otherwise, never made any claim or.demand for the said property.
Mr. Lloyd, on the witness stand, has testified the same way as that
affidavit reads, but he is contradicted by every other witness who
has testified here, including Mr. Fogarty and Mr. Stinson. T have
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no reasonable doubt in this matter. A contempt case is one in
which the court must be convinced beyond any reasonable doubt of
the facts, before finding a party guilty. Now, the facts are that
the property was in the possession of the marshal under process of
this court. These respondents knew it, and they intentionally and
forcibly took it out of the marshal’s possession.

The judgment of the court is that the defendants Stinson and
Lloyd are guilty of contempt, as charged; and that they shall forth-
with pay into the registry of this court, for the benefit of the par-
ties concerned, the full amount for which the property was sold
by the marshal, so that the marshal shall be protected, and so that
Mr. Burns will be protected, to the amount of $40, paid by him on
account of his bid at the sale; and that they each pay a fine of $10
and the cost of this contempt proceeding; and that-every day in
which they delay to pay into court the amount of money they are
required to pay to make up the value of the property taken will
be regarded as a continuing and additional contempt, for which
there will be a fine of $50 against each of them, -

T

UNITED STATES v. WOOD,
(District Court, D. Oregon. October 21, 1895.)
No. 3,976,

PERJURY—FALSE AFFIDAVIT BY PURCHASER OF TIMBER LANDS.

Applicants to purchase timber lands are required by statute to file an
affidavit that the land is unfit for cultivation, uninhabited, and unim-
proved, and, to the best of the applicant’s belief, contains no valuable min-
eral deposits, ete. The land department, by its regulations, has prescribed
the additional requirement that the applicant shall swear that he person-
ally examined the land. Held, that a charge of perjury may be predicated
upon a false statement in the affidavit that the applicant personally ex-
amined the land; for the statute defining perjury in such cases (Act
March 8, 1857; 11 Stat. 250) includes affidavits made in compliance with
“orders, regulations, or instructions” concerning public lands issued by
the department officials, as well as those made in compliance with acts of
congress.

This was an indictment against John Wood for procuring another
to swear falsely in a certain affidavit filed by defendant in support
" of an application to purchase timber land.

Daniel R. Murphy, U. 8. Atty., and Charles J. Schnabel, Asst. U, 8,
Atty.
J. F. Caples and G. W. Allen, for defendant.

BELLINGER, District Judge. The defendant was found guilty
under an indictment charging that he procured one Karl Johnson to
swear falsely that he (Johnson) had made personal examination of
certain land which he desired to purchase, and that the same was
unfit for cultivation, ete. A gecond count in the indictment eharged
the defendant with procuring a like false oath from one P. August
Johnson. The act of congress applicable in this case provides that



