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expression, "shall be laid off," gave the reservees a fee-simple title
to the land, as fully as any patent from the government could do.
In the supplementary articles to the Choctaw treaty of September
28, 1830 (7 Stat. 340), wherein no prodsion it! made for patents, the
terms,"shall be mtitled to," "there is allowed," "may locatp.,"
"shall be granted," "there is given," are used synonymously with
respect to reservations. In Newman v. Doe, 4 How. (Miss.) 561, it
was held that the words in a treaty, "shall be entitled to a reserva·
tion," were equivalent to a grant. In Niles v. Anderson, 5 How.
(Miss.) 365, the court says that the words, "a reservation shall be
granted," conveyed the fee, and that the term "reservation" was
equivalent to an absolute grant; and this doctrine was approved in
the case of Best v. Polk, 18 Wall. 115, where it was said, "The treaty
granted the land, but the location had to be fixed before the grant
could become operative." In Doe v. Wilson, 23 How. 457, the lan-
guage of the court was, "The treaty itself converted the reserved
sections into individual property"; and in Crews v. Burcham, 1
Black, 357, "the equitable right to the lands, when selected, waH
perfect." See, also, Prentice v. Railroad Co., 43 Fed. 275. I am of
opinion, upon due consideration of the testimony, that it was the
intention of both parties to the treaty that this reservation so set
apart should be in the nature of a grant to Moose Dung, whereby
he should acquire title to the same, burdened with no restriction
or condition subsequent, save that of selection. Further, that se-
lection and location were only necessary to give identity, and there-
upon such a title to or interest in the selected lands was vested in
.'fon-si-moh that he could and did execute a valid lease of the strip in
controversy to complainants, and that the approval of the secretar;r
of the interior was not necessary, and gave no additional force
to the lease. I hold, therefore, that the lease of November 9,1891,
by Mon-si-moh to complainants, was and is a valid and subsisting
demise of the land covered thereby, and that the rights and privi-
leges therein contained should be vested and quieted in them, as
against the claims of defendant. A decree will be entered accord-
ingly.

DOE v. WATERLOO MIN. CO.

(Circuit Court of ApP€als, Ninth Circuit. November 8, 1895.)

No. 145.
1. MINING CLAIMS-LOCATIOX.

One N. discovered a mineral-bearing lode, and posted on the spot a
notice claiming the right to locate 1,500 feet on the lode and 300 feet 011
each side thereof, naming it the "R. J. Lode," and also claiming the right
to have 20 days in which to complete his boundary monuments. He after-
wards went to the premises to mark the boundaries, but was prevented
.by sickness, but within 20 days he agreed with three other persons to
g'h-e them half the claim if they would complete the location, which they
did by setting up monlI-ments at the corners and on the lines thereof, and
posting a location notice, describing the same, In which the claim was
called the hR.•T_ Gold, Silver, and Nickel Quartz Mining Claim." Held.
that the location made by N.'s associates was a completion of the claim
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PJ,ade by'N., notwithstanding the addition of descrlptlvetenn8 to the name
of the clahn in the notice posted by them. Newbill v. Thurston, 4 Pac
409, 65 CIl..1. 419, disapproved. ' ,

S. SAME;
Held, further, that the posting of the notice upon a single stake on the

claim by N. was not a sufficient location .of tlle claim and marking of the
boundaries thereof.

a. SAME-TRANSFER OF RIGHTS."
Held,further, that N.had a right to transfer by parol an interest in his

right to locate his l'laim to his associates, and his doing so and permitting
them to complete the location was not an abandonment of such right.

" SAME-REASONABLE TIME.
Held, further, that the discoverer of a mlnel'al vein should have a rea-

sonable time after his discovery to coniplete his location, the length of
time depending on the character of the ground, the means of marking it,
and the ability to ascertain the course or strike of the vein, and that ill
this case 20 days was not an unreasonable time, the vein being situated
on a rough mountain side, t,he dip not exposed, and 1,000 feet of the vein
covered. '

6. SAME-TITLE OF CLAIMANT---,-ACT OF MARCriS. 1881.
The provision in t'he act of March 3, ISSI (1 Supp. Rev. St. p. 324), that if

in any action brought pursuant to Rev. St. § 2326, title shall not be estab-
lished in either party, a verdict shall be found accordingly, does not re-
quire that when title is established in one party the court shall determine
such party's right to a patent, as against the United States.

6. SAME-CITIZENSHIP OF STOCKHOLDERS OF CORPORATION.
'l'he citizenship of the stockholders of a corporation need not be proved,

for the l?urp.ose of establishing its right to patent a mining claim, other-
wise than, by showing it to be organized under the laws of a state of
which Its stockholdeTS are conclusively presumed to be citizens.

/ '1. PRACTICE ON ApPEAL-ASSIGNMENT OF ERROR.
An assignment of error stating that "there Is error In said decree In
this: that said court, upon the whole evidence, should have rendered a
decree in favor of the complainant," is too general, and cannot be aided by
an attempt to make the same more particular in the brief.

Appeal from the Circuit Court of the United States for the South-
ern District of California.
This was a suit commenced by John S. Doe against the Waterloo

Mining Company, pursuant to Rev. St. §§ 2325, 2326, to determine
the right of possession of mining lands for which conflicting applica-
tions for patents had been filed. A demurrer to the complaint was
overruled (43 Fed. 219), and a decree was rendered for the defendant
(55 Fed. 11). Complainant appeals. Affirmed.
P. R€ddY,'J. C. Campbell, and W. H. Metson, for appellant.
A. H. Ricketts, for appellee.
Before GILBERT, Circuit Judge, and KNOWLES and

District Judges.

KNOWLES, District Judge. The Waterloo Mining Company, on
the 12th day of September, 1889, made an application at the United
States land offi'ce at Los Angeles, Cal., for a patent for the Red Jacket
quartz lode mining claim. John S. Doe, the appellant in this case,
within 60 days thereafter,-the time allowed by law,-filed in said
land office his adverse claim to the claim made in the application
of said company, in which he, the said Doe, claimed to be the owner
of a portion of the premises described in said application as the
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"Red Jacket Lode Olaim," and which portion he claimed to be the
Mammoth lode claim. Within 30 days after filing his adverse claim
said Doe commenced this action against said company in order to
determine the right to the possession of that portion of the Red
Jacket claim which is described as the "Mammoth Claim." The
cause was commenced in the superior court of San Bernardino
county, OaI., and on petition was removed from the same to the
United States circuit court for the Southern district of California.
The cause was tried in the last-named court, and judgment rendered
for the said company. The plaintiff then appealed the cause to this
court.
From the evidence it appears that on the 26th day of March, 1881,

one P. H. Newbill made the discovery of a mineral-bearing vein or
lode in what was called "Grapevine Mining District," San Bel"
nardino county, Cal. On that day he posted a notice upon said
premises known as the "Red Jacket" lode or claim, claiming the right
to locate 1,500 feet on said lead and 300 feet on each side of the same,
and also claiming the right to have 20 days from said date in which
to complete his boundary monuments. Subsequent to the said
26th day of March he went to the said premises with the view of
marking the boundaries of his claim, but owing to sickness was pre-
vented from so doing. It also appears he had some doubts as to how
he should locate his claim. On the 11th or 12th of April, follow-
ing, he made an agreement with G. B. Wallace, H. C. Parks, and J. B.
Farrell to the effect that if they would complete his location on said
ground he would give them one-half of said claim. In accordance
with said agreement, on one of said dates these parties did mark the
boundaries of said Red Jacket claim by placing along the saine, at
the sides and ends thereof, some seven monuments of stone, about
2! feet high. They posted a notice on the center monument on the
east end line, describing the same, and which was a location notice.
On some of the other monuments notices were placed indicating
the corners of the location. The said location notice names the
claim as the "Red Jacket Gold, Silver, and Nickel Quartz Mining
Claim." The name in the Newbill notice was the "Red Jacket
Claim." On the 6th day of April, 1881, 6 days before Parks, Wal-
lace, and Farrell marked the boundaries of their location, and some
11 or 12 days after Newbill had posted his notice on the same, T. C.
Warden and Dr. G. W. Yager located what they called the "Mam-
moth Lode." This included a part of the Red Jacket lode claim.
There is no contention but that the boundariE's of both claims were
properly marked.
The first contention is that the location ci the Red Jacket gold,

silver, and nickel mining claim is not a completion of the claim made
by Newbill. The supreme court of California, upon the same evi-
dence, in the case of Newbill v. Thurston, 65 Cal. 419, 4 Pac. 409, held
that it was not. With the highest respect for that distinguished
conrt, I cannot come to the same conclusion. Newbill undoubtedly
made some kind of a mineral discovery on the ground located. He
posted a notice on this ground claiming the right to locate some
1,500 feet on the same,-500 feet in one direction and 1,000 feet in
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another from the poiIlt.where he posted He went upon
the ground after thia witb.the view of'markingthe boundaries of his
location, and was prevented b;y sickness. He made an agreement,
for a valuable consideration, with Parks, Wallace, and Farrell, by
which they were to complete his location. In pursuance of that
agreement they did complete it. That was the contract and inten-
tion of all parties. The fact thut a new location notice was posted
by them on. the ground, in which an addition of some
terms was applied to tue name given in the location notice of Newbill,
cannot make it.a new location. The groulld was what was sought,
not a name. There is no objection to changing the name of a loca-
tion until after a record is made of the same. There can be no ob-
jection to changing the description in a location notice, so other
ground is not embraced, up to the date the location notice becomes It
I'ecord. From necessity such a fact would often occur, in the location
of mining ground. A location notice generally does describe the
ground located, and not what it is proposed to locate... The notice of
Newbill suould have no other force thana notice of discovery. As
a notice of discovery and intention to claim and locate the ground
described therein, it was certainly sufficient. Erhardt v. Boaro.
113 U. 8.527, 5 Sup. Ct. 560; Marshall v; Manufacturing 00. (13. D.)
47 N. W. 293.
There is a considerable space in the brief of appellee devoted to

maintaining that the notice and acts of Newbill were a sufficient
location of the Red Jacket claim; that the one stake he placed upon
the ground, claiming 500 feet one way and 1,000 feet in another way
on the vein discovered, with 300 feet on each side of the same, was a
sufficient marking of .tbe boundaries thereof.' In the location of
quartz lodes,before the'mineral act of 1872, such a mode of location
was common. .Since that date, I know of no instance i:n. which such
a location has been sustained. Since that date, it has g.enerally been
held that in some way the .location should be made in the form of a
parallelogram, and the location so that its boundaries can be
readily traced. The cases ;ofGolden Fleece, etc., 00. v. Oable Oonsol.,
etc., 00., 12 Nev. 312-330; Book v. Mining Co., 58 Feel. 106; Gleeson v.
Mining 00" 13 Nev. 442-558; Holland v..Mining 00., 53 Oal. 149; Gel-
cich v. Moriarty, Id. 217,-maintain fully that such a location as is
claimed for Newbill is insufficient. It.is also claimed that the above-
named cases. decided by the supreme court of O;l;lifornia were over-
ruled by the same court in the case of Carter v. Bacigalupi, 83 Cal.
187,23 Pac. 361, . I do.not think this should be asserted. The ques-
tion presented in the last case was the sufficiency of a notice
under the local rules of district, and not as the marking of the

of a claim. Certainly it does not purport to overrule. the
former cases. Many cases might be. cited from· other states and
territories' showing that such a location is invalid.
Appellant claims that the Newbill right was abandoned beca1;),\;\e

he allowed Parks, Wallace, and Farrell to become jointloca.tors with
him. There was no· intention on his part to ablludon his rights.
Certainly the contrary appears in his contract with these parties.
Abandonment rests, asn rule, in intention. Newbill,at the time
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he made his contract with Parks, Wallace, and Farrell,had only the
right to make a location of a claim on account of his discovery of a
mineral-bearing vein containing gold. There was no rule of law
that prevented his making a verbal transfer of this right. Until
the statute of California provided otherwise, a mining claim could
be transferred by parol or verbal conveyance accompanied by a
change of possession of the premises. Tunnel Co. v. Stranahan, 20
Cal. 199; Mining 00. v. Taylor, 100 U. S. 37. The mere right, then,
to locate a mining claim, could certainly be so conveyed in the ab-
sence of any statutory law. When such a transfer was made there
was no objection to the parties making the purchase joining in the
location.
The next point presented is, were the boundaries of the claim

marked and the location completed within a reasonable time after
the discovery by Newbill? In his testimony explaining the claim he
made in his notice, of 20 days in which to complete his location, New-
bill said:
"The reason was that I understood that it was a general understanding that

we were allowed twenty days to complete our location. I was aiming to com-
ply with the custom and law, and. I thought having that twenty days was ac-
cording to the custom and law. I was of the opinion that it was in the law,
but as I saw in the- (Interrupting): Just give you,r reasons. A. My rea-
son at that time was I thought it was embraced in the law. I knew it to be
a custom,-law and custom together,-and would try to comply with them.
'.rhe Court: Q. That is, you thought there was a law and custom allowing
twenty days'? A. Yes, sir. Q. Was that the custom in that section of the
country'?"
This, for some reason that does not fully appear, was never an-

swered.
There was no objection to proving that there was a custom in the

Grapevineniining district allowing a discoverer of a mineral-bearing
vein 20 days after his discovery in which to fully complete his location
of his claim. Section 2324, Rev. St., gives "the miners of each
mining district" the· right "to make regulations not in conflict with
the laws of the United States or with the laws of the state or terri·
tory in which the district is situate governing the location of mining
claims." Such a regulation may be evidenced by a written rule, or
by an observed custom in the district, not in writing. Flaherty
v. Gwinn, 12 Morr. Min. R. 605; Harvey v. Ryan, 4 Morr. Min. R.490.
Whether this evidence would warrant a court in finding that there
was any custom in Grapevine mining district giving any time for
the completion of the location of a mining claim after the discovery
of a vein is doubtful. There is nothing in the evidence which con-
fines the custom to that district, although given in connection with
makiIiga location in that district. The question which, if answered,
would have made this point clear, for some reason, was not answered.
The court found there was no such rule or custom. Under the evi-
dence this court would not be warranted in reversing that finding.
There is no doubt but the discoverer of a mineral vein should ha.ve
a reasonable time after the discovery of his vein in which to com·
plete his location embracing the same.
Upon the question of the reasonable size of a mining claim a gen-



460 REPORTER, vol. 70.

eral custom may be shown, where there is. no local rule' defining
the same. Tunnel Co. v. Stranahan, 9. Morr. Min. R. 457. Upon
the same reasoniug a court might consider a general custom as to
the time given a miner after his discovery in which to make his
location complete. Upon the reasonableness of the time claimed
such evidence as recited above might be considered. Wherever there
has been any upon the subject the time given after the
date of. discovery in which to complete a miningJocation has exceeded
20 days. The statute in Colorado is 60 days, and the record thereof
must be made within 30 days thereafter. Without consulting what
has been considered by rules and regulations or statntelawupon the
subject as to the time within which after discovery the location of a
mining claim should be completed, we would say that what would be
a reasonable time for such completion would depend. upon the cir-
cumstances affecting the ability of the locator to properly define his
claim. The sickness of the,locator which would .prevent his per-
forming the necessary work to accomplish this cannot be classed
as such a circumstance. Jones v. Anderson, 82 Ala. 3.02, 2 South.
911; 19 Am. & Eng. Ene. Law, p. 1090. If sickness would excuse
the performance of the necessary work in completing a location, for
how long a time would it act as an excuse? If for any time, why
not for a very long and indefinite time? I think the clrcumstances
should be such as pertained to the ground to be located, its character,
the means of properly marking the ground sought to be located, and
the ability to properly ascertain the dimensions and course or strike
of the vein on account of which the location is made. Courts that
have been called upon to try mining cases have observed the haste
with which such locations are made, and the want of the requisite
care in so marking the boundaries of the locations concerning which
disputes arise as to properly embrace the apex of the vein which is
sought to be appropriated. Recurring to the evidence as to the
character of the ground where this location was made, and as to the
vein on account of which the location was made, and we find that
the ground was upon a rough mountain side; that the vein was
exposed about 400 feet in one place and about 40 in another. It
does not appear that the dip of the vein was exposed at any point.
There was a large amount of quartz upon the side of the mountain.
One thousand feet of the vein was covered. Under these circum-
stances I think 20 days was a reasonable time to allow for the com-
pletion of the Newbill location. The fact that neither he nor his
associates made any extended researches on the' ground in order to
fully show the course of the vein makes no difference. They may
have been fortunate in marking their boundaries. In affording a
reasonable time in which to complete a location, the object is to
eliminate, as far as circumstances will permit, guesswork in the loca-
tion of quartz lodes. The ,question is, what would be a reasonable
time for a competent locator to have, under all the circumstances, in
which to complete his location? And, as I, have said, I think 20
days would not be unreasonable. When the Red Jacket claim was
properly located, on the 12th of April, 1881, this related back
to the 'date of the discovlery by Newbill, on the 26tbof March pre-
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ceding. Gregory v; Pershbaker, 73 Cal. 120, 14 Pac. 401. The loca-
tion of the Red Jacket must be held, then, to be prior to that of the
Mammoth.
It is urged that the notice posted by Newbill was not placed upon

the vein located. The evidence is that it was placed upon a part of
the said vein,-a spur thereof. It was not necessary that the notice
should be placed upon the croppings of the vein. If near by the
same, it would be sufficient if it indicated the vein sought to be
located. Phillpotts v. Blasdel, 4 Morr. Min..R. 341. Parks and his
associates had no trouble in determining what was the vein Newbill
sought to locate.
There are some nine assignments of error in the transcript. In

the brief seven additional assignments of error are made. Ap·
pellee maintains that the court should not consider these addi-
tional assignments; that rule 11 of this court (47 Fed. vi.) 1 precludes
the court from' considering them, except on its own motion. The
contention of appellant is that these additional assignments are
only specifications under the first assignment of error. Rule 11 of
this court requires that the assignments of error shall be separately
and particularly set out. The object of setting forth assignments
of error is to apprise the opposite counsel and the court of 'the
particular legal points relied upon for a reversal of the judgment
of the trial court. The attempt to make the assignments of error
more particular in a brief is not proper. It is in fact an attempt to
amend the record in this particular without permission of court.
The assignme;nt of error in question reads as follows: "There is
error in said decree, in this: that said court, upon the whole evi-
dence, should have rendered a decree in favor of the complainant."
This is too general. There is no specification showing wherein the
decree is not supported by the evidence. It is not correct that the
seven additional assignments of error are specifications under this
assignment. The tenth assignment of error-one of the additional
seven-is, "There is error in the decree, in that the question whether
or not the defendant was entitled to the right of possession as
against the United States of America was not decided or determined
thereby."
The thirteenth assignment of error is that the decree was erro-

neous because it does not appear in the pleadings, anywhere, that the
stockholders of the Waterloo Mining Company, the defendant, were
citizens of the United States. The other additional assignments of
error come under heads that have already been considered. There'
is no doubt that the court may consider the question of jurisdic-
tion, although not made the subject of an assignment of error. It
seems to be contended that it was necessary for the court to de-
termine whether or not the appellee was entitled to a patent from
the United States; that without such determination the object
sought by the suit has not been obtained, and the land department
properly instructed as to the rights of an applicant for a patent.
If this isa correct view of the law, this point should be considered.

1 11 C. C. A. cU.



REPORTER, vol. 70.

The statute. His claiIlled requires of the such a decree
or judgment reads as follows:
"That if in any action brought pursuant to section twenty three hundred

and twenty-six of the Revis.ed. Statutes title to the ground in controversy
shall not be estabUshed by ei1;4er party the jury shall so find and judgment
shall be entered accordingly."

When a cause is tried by a court without a jury, undoubtedly the
same duty falls upon it as upon a jury, under said statute. It will
be seen that it is only when title to the ground shall not be estab-
lished by either party that the verdict shall be against both. If one
of the contending parties should establish title,-that is, the right
to possession of the premises in dispute on account of a compliance
with the mining laws of, the United States and tlie laws of the
state and the rules and'customs of miners•....,...then there is no au-
thority in the statute to:fi.nd against the United States, and that
the party so establishing title is entitled to a patent from the
United States. The suit does not purport to be one against the
United States.. The· United States is not named as a party. No
authority is given by the statute to sue the United States in such
a matter. The application for a patent for mineral land is made
to the land department of the United States. Ultimately that de-
partment must determine the right to the patent. The trial of the
right to possession of a given tract of mineral land isa proceed-
ing in aid of that department. It was not intended that when this
issue was presented to a court it should operate as a transfer of
the whole case made by the application, and that there.after the land
department would have nothing to do but to carry into effect the
judgmimtof the court. A state court of general jurisdiction has
the power to determine this issue, and such courts are often called
upon to try causes arising .under the said section 2326. Can it be
supposed that it was intended that under the said statute such a
court would have the power to determine whether or not the United
States should issue a patent to any applicants?The power to sue
the United States in a state court should rest upon some positive
statute. It cannot be· inferred from such a statute as the one in
question. For these reasons I do not think this assignment of
error can be sustained.·
The question presented in the thirteenth assignment of error af-

fects the jurisdiction of the lower court and of this court. It does
not appear in any of the pleadings or in the evidence that the stock-
holders of the Waterloo Mining Company were, all or any of them,
citizens of the United States. The plaintiff would not be benefited
bv this omission if it were true that none of said stockholders were
citizens. It is alleged in the answer that Newbill and his colocators
were all citizens of the United States. This fact is stated in their
location notice, and that is in evidence in this Newbill and
Jlarks both testify to their citizenship. Anaffidavit of -one Emil A.

in evidence,statesthat all of said locators were citizens of
the United States. The grantees of these locators would be en-
titled to the possession of the premises located, as againlltplaintiff.
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Manuel v.Wulff, 152 U. S. 505,14 Sup. Ct. 651. The question might
be considered as affecting the duty of the court to find against the
defendant. In the case of McKinley v. Wheeler, 130 U. S. 630, 9
Sup. Ct. 638, the supreme court holds that a corporation all of
whose stockholders are citizens of the United States had the power
to locate a mining claim. The inference is, although not stated,
that only corporations whose stockholders are citizens of the United
States can locate such claims. Section 2325 of the Revised Stat-
utes provides that persons who can locate mining claims may make
an application to patent the same. The question would arise, how
is this citizenship of stockholders to be established? It is alleged
in the bill, and expressly admitted in the answer, that the appellee
is a corporation organized and existing under the laws of Wiscon-
sin. A certified copy of its articles of incorporation were intro-
duced in evidence. Section 2321, Rev. St., provides:
"Proof of citizenship under this chapter may consist in the case of an indi-

vidual of his own affidavit thereof, in the case of an association of persons
unincorporated, of the affidavit of their authorized agent made of his own
knowledge or upon information and belief, and in the case of a corporation
organized under the laws of the United States or of any state or territory
thereof by the filing of a·certificate of incorporation."
The question might arise, why would the certificate of incorpora-

tion establish the citizenship of the stockholders? In considering
the question of jurisdiction in the federal courts, it is an established
rule that, when a corporation organized under state laws is aparty,
it is conclusively presumed that the stockholders thereof are all
citizens of that state. Muller v. Dows, 94 U. S. 445. COngress was
familiar with this rule, and it seems probable intended to establish
a similar' rule under the mineral land act of 1872. .The practice in
the United States land office has been, I think, universal, not to
require of a corporation seeking to patent mining ground proof of
the citizenship of its. stockholders, other than by ,the production of a
certified copy of articles of incorporation. After the passage of
the act of March 3, 1887 (24 Stat. 477), which provided that no
corporation, more than 20 per cent. of the stock of which was
owned by persons not citizens of the United States, shQuld acquire
real estate in the territories of the United States or the. District of
Columbia, corporation.s making application to pll-tent mining claims
in a territory were required to show that 80' per cent. of their
stockholders were citizens of the United States. But this rule nev-
er prevailed under the mineral act of 1872 anywhere. It would
have been a great hardship on a corporation to have had to prove
that all of its stockholders were citizens of the United States. The
practice in the land department of the United States under this
statute should have great weight in construing it. Hahn v. U. S.,
107 U. S. 402,2 Sup. Ct. 494; U. S. v. Moore, 95 U. S. 760; Brown
v. U. S., 113 U. S. 568, 5 Sup. Ct. 648. Considering the statute and
the practice thereunder, I think the citizenship of the stockholders
of the Waterloo Mining Company was sufficiently established. It
was not necessary to allege in the answer what was conclusively
presumed' from the facts alleged. Hence it was not necessauy to
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have alleged in"the answer that the stockholders of appellee were
citizens of the United States.
With these views of the law in this case, I think the decree in

this' case should be affirmed, and it is, so ordered. The decree is
affirmed, with costs of appellee.

MERRILL et al. v. CHICAGO, ST. P., M. & O. R. CO.
(Circuit Court of Appeals, Seventh Circuit. October 7, 1895.)

No. 219.
PUBLIC LANDS-WITHDRAWAL FROM SETTLEMENT.

Congress, by act of June 3, 1856, made a grant of publlc lands to
the state of Wisconsin in aid of the construction of a railroad. By
orders made in June and September, 1865, and in 1866, after an enlarge-
ment of the limits of the grant, the commissioner of the general land
office directed the local officials to SUspend from sale and location the
lands within the limits of the grant. On August 17, 1887, the secretary
of the interior revoked the orders of suspension by an order which pro-
vided that filings llnd entries should not be received until after giving
30 days' notice by advertisement. On September 9, 1887, and before any
pUblication of such notice, the secretary, finding that the revocation had
been made under a misapprehension, directed the local officers, by tele-
graph, to suspend the restoration of the lands until further orders, and
on the same day wrote to the local officers, referring to the telegram,
and directing them to continue the suspension until further orders. In
March, 1888, and subsequently, the complainants settled on part of the
lands within the limits of the grant, which were afterwards selected by
and patented to the railroad company. Complainants offered to complete
their title under the homestead laws, but were refused by the ofiicers
of the land department. H61d, that the of the order of September
9th was to suspend that of August 17th, and wholly to withdraw the
lands from settlement, and that the complainants accordingly acquired
no rights in the lands by their settlement thereon.

Appeal from the Circuit Court of the United States for the West-
ern District of Wisconsin.
This was a suit by Edward D. Merrill, Romain Shier, Amos

Houlton, Nathaniel Crockett, Horatio Houlton, and Joseph Cagnon
,against the Chicago, St. Paul, Min:p.eapolis & Omaha Railroad Com-
pany to cancel a patent for certain lands and restrain the prosecution
of actions of ejectment. 1.'he circuit court dismissed the bill. Com-
plainants appeal. Affirmed. ,
The congress of the United States on the 3d day of June, 1856, granted to

the state of Wisconsin in aid of the construction of a railroad "from Madison
to Columbus, by way of Portage City, to the St. Oroix: river or lake, between
townships 25 and 31, and thence to the west end of Lake Superior, and to Bay-
field/' every alternate section of land designated by odd numbers for six sec-
'tionl;\ in width on each side, of the proposed railroad. 11 Stat. 20. Upon
the' passage of the act of JuneS, 1856, the commissioner of the general land
office directed the register and receiver of the local land office to suspend
,from sale or location, until further orders, all the land in their district. In
October, 1856, a like further, order was issued, that, upon the filing· in the
land office of a dUly-certifilldmap of the line of route as definitely fixed of any
of the roads referred to in the act mentioned, they should "cease to permit
locations by entries or pre-emption, or for any purpose Whatever, of the lal1d
,within fifteen miles" of the route otthe'proposedrallway. The location


