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general, we perceive no adequate ground for the exception contended
for, notwithstanding the ingenuity of the argument, in the way of
construction, in its support. ‘ ‘

The statute did not create a new legal liability, as in The Harris-
burg, 119 U. 8. 199, 7 Sup. Ct. 140, cited for appellant, but made
provision for priority in respect of judgments for personal injury
in actions brought in view of the statute within 12 months; and
that priority, which was the legal consequence of the recovery in
actions so brought, must be held to have been in contemplation of
the parties when the mortgage was made. If the property of the
company had not been in the custody of the law, then this judgment
would have been enforceable by attachment or by levy and sale under
execution; and the intervening petition was nothing more than a
different mode of collection, rendered necessary by the circumstances.

The circuit court was right, and its decree is affirmed.

CENTRAL TRUST CO. OF NEW YORK v. MADDEN.
(Circuit Court of Appeals, Fourth Circuit. November 7, 1895)
~ No. 123.

1. ApPEAL—FINAT, DECREE—INTERVENING PETITION.

One M. filed an intervening petition, in a railroad foreclosure suit,
claiming priority over the mortgage, for a judgment recovered by her
against the railroad company for personal injuries, under the statute of
South Carolina, giving priority to such judgments over mortgages. A
decree was entered on such petition, adjudicating priority to the judg-
ment, finding the amount due, and decreeing that the priority must be
secured in any order of sale of the railroad thereafter made. Held, that
such decree substantially and completely determined the rights of the
parties, and was appealable, though the main suit had not reached a
final decree.

2. EquiTy PRACTICE—INTERVENTION—PARTIES.

The complainant in a foreclosure suit is bourd to take notice of an
intervention in the suit and the proceedings thereunder, and, if such
complainant does not ask to be heard, or take measures to procure a
rehearing, or show objections to the decree, he cannot, on appeal there-
from, object that he was not made a party to the intervention. McLeod
v. City of New Albany, 13 C. C. A, 525, 66 Fed. 378, followed.

3. SBaMme—HreARING.

A court of equity may hear an intervention, without a reference to a

special master.

Appeal from the Circuit Court of the United States for the District
of South Carolina.

This was a petition filed by Dora Madden in the cases of Charles H.
Phinizy and Alfred Baker, trustees, against the Augusta & Knoxville Rail-
road Company and the Port Royal & Western Carolina Railway Company,
and the Central Trust Company of New York against the Port Royal &
‘Western Carolina Railway Company, being bills for foreclosure, in which a
receiver had been appointed. The case is thus stated by the circuit court:
“This is a petition praying payment of a judgment obtained against the
Port Royal and Western Carolina Railway Company. The petitioner, a
passenger on the train between Greenville and Laurens, was injured in her
person, through the alleged negligence of the agents of the company, on
20th April, 1800. She began her action against the company on 21st Jan-
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vary,: 1891, in the court of common pleas. of the state of South Carolina, at
Laurens C.. H.,, and obtained a verdict for $5,000 in February, 1893. Judg-
ment 'was entered on this verdict and costs on 9th March, 1893, This judg-
ment was affirmed by the supreme court 27th June, 1894 She claims the
verdict, . with interest from: 28th February, 1893, and costs, ninety-seven
45 /40 dollars. Judgments in South Carolina carry ‘Interest after entry. Gen.
St. 8. €, § 1289. The prayer of the petition is (1) that the receiver be
insuucted to pay her the amount of her claim; (2} if he be not now in funds
to do this, that he be directed to pay the claim out of any profits which
may hereafter come into his hands: from the operation of the road; (3)
that the said judgment be declared and established as a lien on the profits,
property, and franchises of the railroad company, having priority to any
mortgage or deed of trust thereon, and for general relief.” A rule on the
receiver to show cause was entered by the circuit court, to which he filed an
answer, and upon hearing the circuit: court entered the following decree:
“It is ordered, adjudged, and decreed that the judgment held by the peti-
tioner, Dora Madden, is & proper claim against the property and franchises
of the Port Royal and Western Caroliha Railway Company. The said
claim takes priority and precedence over the mortgage of the said railway
company executed to the Central Trust Company of New York, bearing date
2d May, 1887, and over the bonds sccured thereby. That in any order of
sale hereafter to be made of said property and franchises, this priority and
preference must be provided for and secured. That the amount of said
claim is five thousand dollars, with interest from ninth day of March, 1893,
and costs, ninety-seven 45 /140 dollars.”

From this decree the Central Trust Gompany prayed and was allowed an
appeal to this court. The opinion of the circuit court is reported in 63
Fed. 922.

Henry B. Tompkins, for appellant.
John C. Sheppard (H. J. Haynesworth, on the brief), for appellee

Before FULLER, Circuit Justice, GOFF, Circuit Judge, and
HUGHES, District Judge.

FULLER, Circuit Justice (after stating the facts),

The circuit court allowed priority, as stated in its decree, under
section 1528 of the General Statutes of South Carolina. In the opin-
jon it was said that:.

‘“The Port Royal and Western Carolina, Raillway Company was made up
of the consolidation of other railroads, among them the Augusta and Knox-
ville Railroad, extending from Augusta, Georgia, to Greenwood, South Caro-
lina. At the time of the consolidation, bonds secured by a mortgage of the
whole road were issued, which relieved all outstanding obligations thereon,
except a mortgage on that part of it theretofore known as the Augusta and
Knoxville Railroad. The date of this consolidated mortgage was 2d May,
1887. That of the Augusta and Knoxville Railroad was July 1st, 1880.”

Priority was adjudged as against the Port Royal & Western Car-
olina Railway Company, and the bonds and mortgage made by it,
as the company was chartered and the bonds and mortgage issued
after the act of 1882. With respect to the mortgage of the Augusta
& Knoxville Railroad Company, and the bonds secured by it, as
these were issued anterior to the passage of the act of 1882, priority
was not awarded.

Appellee contends that the appeal was prematurely taken, and
should be dismissed, but, as the decree expressly adjudicates that
the judgment of Dora Madden took priority and precedence, and
finds the amount due, and decrees that the priority and preference
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declared must be provided for and secured in any order of sale there-
after to be made of the property and franchises of the railroad com-
pany, we must regard it as substantially and completely determining
the rights of the parties, notwithstanding the main suit had not
ripened into a final decree, which would afford the means of paying
off the claim. :

It is objected by appellant that the Central Trust Company should
have been a party to the intervention, but that company was com-
plainant in one of the suits, and bound to take notice of the inter-
vention and proceedings thereunder. McLeod v. City of New Al- .
bany, 13 C. C. A. 525, 66 Fed. 378. If the mortgagee, as observed
by Jenkins, J., speaking for the circuit court of appeals in that case,
had desired to take an active part in this contest, it should have
asked to be heard. This it did not do, nor did it take any means to
procure a rehearing, or bring to the attention of the circuit court
any matters tending to show that such a decree as was rendered was
unjust or erroneous in any other particulars than those which could
be reviewed on -this appeal.

‘We think the objection is not well taken, and, further, that the
circuit court was justified in hearing the intervention without a
special reference to a master. All the other questions suggested
have been determined in Railway Co. v. Bouknight, 70 Fed. 442, just
decided. Decree affirmed.

MEEHAN et al. v. JONES,
(Circuit Court, D. Minnesota, Fourth Division. November 9, 1895.)

InD1AN LaANDS—TREATIES— SETTING APART” LANDS FOR INDIVIDUGAL.

The treaty of October 2, 1863, between the United States and the Chip-
pewa Indians, provided that there should be “set apart from the tract”
thereby ceded a reservation of 640 acres, near the T. river, for the chief,
M. Held, that the effect of such provision was to vest in M. such a title
or interest in the 640 acres that, upon selection made, he could execute a
valid lease thereof, without the approval of the secretary of the interior.

This was a suit by Patrick Meehan and James Meehan against
Ray W. Jones to quiet title to certain lands. The cause was heard
on the pleading and proofs.

Orville Rinehart, C. D. O’Brien, and T. D. O’Brien (John C. Judge,
of counsel), for complainants.
James A. Kellogg (Frank F. Davis, of counsel), for defendant.

NELSON, District Judge. I find the facts to be as follows: A
treaty was concluded October 2, 1863, between the United States
and certain Chippewa Indians, article 9 whereof provides “that,
upon the urgent request of the Indians, parties to this treaty, there
shall be set apart from the tract hereby ceded a reservation of six
hundred and forty (640) acres, near the mouth of Thief river, for
the chief Moose Dung.” In accordance with this article of the
treaty, Moose Dung selected certain lands, but died before the
same were surveyed. About September 10, 1879, a formal selec-



