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Va. 8§11, 11 8. E. 120, Judge Lacy, in delivering the opinion of the
court of appeals, said:

“Any person who has any interest in the property, legal or equitable, or
who stands in such a relation thereto that its destruction would entail pe-
cuniary loss upon him, has an insurable interest to the extent of his interest
therein, or of the loss to which he is subjected by the casualty.”

The supreme court of the United States, in Insurance Co. v. Chase,
5 Wall. 509, speaking by Mr. Justice Davis, said:
“The courts of this country, as well as England, are well disposed to main-

tain policies where it is clear that the party assured had an interest which
would be injured in the event that the peril insured against should happen.”

In this connection, see the following authorities: Sansom v. Ball,
4 Dall. 459; Insurance Co. v. Baring, 20 Wall. 159; Wood, Ins. 483;
Insurance Co. v. Drake, 2 B. Mon. 47; Berry v. Insurance Co., 132
N.Y. 49,30 N. E. 254; Hooper v. Robinson, 98 U. 8. 528; 1 May, Ins.
§ 294.

The insistence by the appellant that the claim made by the assured
in the cross bill could not be entertained in a court of equity because
the insurance company was thereby deprived of its constitutional
right to a trial by jury, is, so far as this case is concerned, without
merit, for the reason that said company voluntarily sought the juris-
diction of the court below, and, as incidental to the case it presented,
submitted the questions involved therewith to the decision of said
court. The assured did the same when the cross bill was filed, and
so it appears that the parties in interest have not only of their own
will invoked the jurisdiction of a court of equity, but that they have
also waived their right to a trial by a jury in so doing. The policy
provides that the loss shall not become payable until 60 days after
the award has been received by the company. The award was
made and filed on the 8th day of September, 1892. The decree as
passed by the court below allows interest on the sum decreed therein
to be paid by the insurance company to the assured from the 1st
day of January, 1892. The interest should have been calculated
from the Tth day of November, 1892. This mistake will be corrected,
and the decree appealed from, as so modified, will be affirmed.
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1. Pusric Laxps—SuiT 10 CANCEL PaTExT—AcCT OF MARCH 8, 1887.

One F. made a homestead entry on public land in 1808, which was com-
pleted in 1871 and a patent issued to him in 1876. A patent for the same
land was issued to the D. R. Co. in 1869 by the state of Iowa, under the
grant to that state in aid of the improvement of the Des Moines river by
the act of congress of 1846, extended in 1862, In 1871, as a result of ne-
gotiations between the state of Jowa and the United States in regard to
the limits of the grant, certain selections by the state, including the land
patented to F. and to the railroad company, were approved by the in-
terior department, and confirmed to the state and its grantees by act
of congress of March 3, 1871. In 1876 one 8., holding the railroad com-
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pany’s -title, brought a suit in equity against F. to quiet his title to the
lands, and obtained a decree. In 1885 one W., having acquired the rail-
road company’s title from 8., sued F. in eJectment and recovered the
1gnd, F. having in both suits asserted his title under his homestead entry,
In 1891 F. brought this suit in the name of the United States to cancel
the patent to the D. R. Co. and to quiet F.'s title, Held, that the case
could not be regarded as one brought by the United States under the act
of congress of March 3, 1887, providing for the adjustment of railroad
land grants, since the power given to the secretary of the interior by that
act, to adjust grants and cause suits to be brought to cancel patents, is
confined to grants previously unadjusted, and the effect of the approval
of the secretary and the confirmation by congress in the act of March 3,
1871, was to adjust the grant to the state of Iowa, so far as concerned
the lands the title to which was confirmed by the act.

2. SAME—PRACTICE.
It seems that, the United States having, after the act of March 3, 1871,
no interest in the lands, the suit could not be brought in its name, and
should be dismissed. ‘

3. SAME—DEFENsES.

Held, turther, that the effect of the clause in the act of March 3, 1871,
saving the rights of parties claiming any of the lands under the home—
stead or pre-emption laws, or as swamp lands, was not to reserve any
interest in such lands to the United States, but to the claimants, and ac-
cordingly, if the suit could be maintained in the name of the Unitfed
States at all, it was open to the defenses of laches and the statute of
limitations, .

4. SaME—RES JuDpIcaTa.

Held, turther, that the adjudications in the equity suit and the action of
ejectment brought by S. and W. against F. were a complete bar to F.s
claim, which could not be avoided by any supposed new right of action
created by the act of March 3, 1887, since that aet did not apply to a
case where an adjustment of the grant had been made, and in this case
there was in fact no readjustment,

5. SAME—LACHES.
Held, further, that in any event the delay of F. in bringing this suit
amounted to laches sufficient to bar any claim.

Bill to cancel a patent to land and quiet title thereto. Submitted
on pleadings and proofs.

Cato Sells, U, S. Dist. Atty., for the United States.
Swan, Lawrence & Swan, for complainant. '
Wright, Hubbard & Yeoman and J. F. Duncombe, for Des Moines
Valley R. Co. and James O. West.
H. Childs, for defendant Fairchild.

SHIRAS, District Judge. The pleadings and proofs in this case
clearly show that the real controversy to be determined is one exist-
ing between James O. West and Sylvester M. Fairchild regarding
the ownership of the N. 4 of the N. E. { and lot No. 3, all of section
26 in township 99 N., of range 37 W. of fifth P. M., situated in Dickin-
son county, Iowa. Fairchild’s claim to the land is based upon a
pre-emption settlement made July 25, 1865, the declaratory statement
being filed in the proper office August 24, 1865, which pre-emption
claim was relinquished September 29, 1866, for the purpose of making
a homestead entry thereon, which entry was duly made October 3,
1866, the final proof thereof being 'made October 26, 1871, and a pat-
ent in due form was issued to Fairchild under date of September 26,
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1876. The claim of the defendant West is based upon the act of
congress of 1846, granting to the state of Jowa certain lands for the
improvement of the navigation of the Des Moines river; the act of
July 12, 1862, extending the limits of the grant to the northern
boundary of the state; a patent from the state of Iowa to the Des
Moines Valley Railroad Company, which had become the beneficiary
of the grant to the state, the patent being dated February 23, 1869,
and covering selections made by the agent of the state in 1863, and
confirmed by the interior department in 1866, it being stipulated in
writing that the railroad title is vested in James O. West through
conveyances made by several succeeding holders of the title.

It is urged in argument that this case must be regarded as one
brought by the United States under the provisions of the act of con-
gress adopted in 1887, and providing for the adjustment of railroad
land grants. The proceeding is not of this character. While it is
true there are to be found general averments in the bill which would
be appropriate to a case of that nature, yet the bill as an entirety
clearly shows that the sole purpose is to quiet the title to the specific
realty, which is claimed by Fairchild on the one hand, and by West
on the other. It is a case wherein Fairchild, using the name of the
United States as his grantor, is seeking to have determined the
ownership to a piece of land which was patented to him as a home-
stead.

By the first section of the act of congress of March 3, 1887 (24 Stat.
556), it is provided “that the secretary of the interior be, and is hereby
authorized and directed to immediately adjust, in accordance with
the decisions of the supreme court, each of the railroad land grants,
made by congress to aid in the construction of railroads and hereto-
fore unadjusted.” The second section provides that, when it appears
by such adjustment to be thus made by the secretary of the interior
that any lands have been erroneously certified or patented by the
United States, then a demand for the reconveyance thereof shall be
made by the secretary of the interior, and, if such reconveyance is
not made within 90 days, then the attorney general shall bring suit
to cancel the patent or certificate and to restore the title to the
United. States. Under the provisions of this act it is clear that, be-
fore ‘the attorney general ean rightfully bring a proceeding to cancel
a patent or certificate, action must first be taken by the secretary of
the interior. - The secretary must adjust the grant, applying in such
adjustment the principles laid down in the decisions of the supreme
court, and,-having thus determined that lands have been wrongfully
conveyed to the company, then a demand must be made by the secre-
tary for a reconveyance of the land;, and a suit cannot be properly
brought until after 90 days have passed from the date of the demand.

Furthermore, the statute expressly limits the power of the secre-
tary to adjust to those cases wherein a previous adjustinent has not
been had. In the bill filed in this case in the name of the United
States, the acts of congress and of the legislature of the state of
Towa, affecting the lands in dispute are set forth, and it'is thus made
to appear on the face of the bill that much contrariety of opinion
had existed between the United States officials as to the true extent
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of the grant known as the “Des Moines River Grant”; that finally,
in 1862, congress passed an act extending the grant to the northern
boundary of the state; that negotiations were had between the state
of Iowa and the interior department which resulted in certain selec-
tions being made by the state of Towa, as the lands to which it was.
entitled under the extended grant, and these selections were ap-
proeved by the interior department; ard by an act of congress ap-
proved March 3, 1871, the title of the lands thus selected was con-
firmed in the state of Iowa and its grantees, The title to these lands
thus selected, approved by the interior department and confirmed
by an act of congress, cannot be held to be unadjusted, within the
meaning of the act of March 3, 1887. - If it be true that the grant
originally made to the state of Jowa to aid in improving the naviga-
tion of the Des Moines river, the limits of which were extended by the
act of 1862, is a grant within the provisions of the act of 1887, and
if it be true that the secretary of the interior has the right to under-
take the adjustment of the grant as a whole, yet it is equally true
that he cannot in such adjustment deprive the state of Iowa and
its grantees of the title to the lands covered by the selections recited
in the act of 1871, and the title to which was expressly confirmed
by the acts in the state and its grantees. In any adjustment made
by the secretary of the interior, he is bound to assume that these
lands are covered by the grant, and of them the state and its grantees
cannot be deprived by any adjustment proceedings undertaken under
the act of 1887. = The lands in dispute in this case form part of the
selections confirmed by the act of 1871, and thus the bill shows on
its face that they are not lands embraced within an unadjusted
grant, but on the contrary they are lands which have been selected
under- the grant, and such selection hag been confirmed by act of
congress, and therefore the title thereto cannot be affected by any
method of adjustment undertaken by the secretary of the interior.
Furthermore, it is not averred in the bill that the secretary of the
interior has ever undertaken to adjust the land grant in question,
or that by means of any adjustment it has been shown that the
lands in question were erroneously certified to the state of Towa; and
it thus appears that the claim made in argument that this bill is
based upon the provisions of the act of March 3, 1887, is wholly
unfounded, and the case must be treated as one wherein the real con-
troversy is between Fairchild and West, and it would therefore seem
to come within the rule announced in U. 8. v. San Jaecinto Tin Co.,
125 U. 8. 273, 8 Sup. Ct. 850, that a suit in the ngme of the United
States to annul a patent can only be brought when the government
has an interest in the lands, or when fraud has been practiced,
operating to the prejudice of the government, or when a duty to an
individual or the public is incumbent upon the government, and that
unless such cause exists for the action of the government the suit
should be dismissed. But if the case.can, in any fair sense, be said
to be one maintainable in the name of the United States, it is of that
class wherein the same defenses are open to the defendant, in the
matter of laches, the statute of limitations, and the like, as would be
the case if the suit was brought in the name of Fairchild. TU. S.v.
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Beebe, 127 U. 8. 338, 8 Sup. Ct, 1083; U. 8. v. Des Moines Nav. & Ry.
Co., 142 U. 8. 510, 12 Sup. Ct. 308; Curtner v. U. 8., 149 U, 8. 662, 13
Sup. Ct. 985, 1041. :

On behalf of the complainants it is argued that this suit can be
maintained in the name of the United States because in the act of
1871, confirming the title to the selections made on behalf of the
state of Iowa, is found the proviso “that nothing in this act shall be
so construed as to affect adversely any existing-legal rights or the
rights of any party claiming title or the right to acquire title to any
part of said lands under the provisions of the so called homestead
or pre-emption laws of the United States or claiming any part thereof
as swamp lands.” This proviso does not reserve any interest in the
lands in the United States. The act confirmed the selections made,
and in that sense conveyed all the right and title of the United States
to the state of Iowa and its grantees, subject, however, to the rights
of parties claiming under the homestead and pre-emption laws or
under the swamp-land act. The reservation, however, is to the
parties claiming under these acts, and not to the United States. If
Fairchild had a legal or valid claim under the homestead acts to
these lands, the claim would not be affected by the act of 1871, but
any interest or'title held by the United States would pass by the act
to the state. The proviso in the act would not authorize the secre-
tary of the interior, under the pretense of readjusting the land grant,
to claim for the United States all lands covered by the act of con-
gress of 1871, to which parties might assert claims under the home-
stead, pre-emption, or swamp-land acts. No other construction can
be fairly put upon the act of 1871 than that it confirmed the title to
the lands included in the selections therein' named in the state of
Iowa and its grantees, subject, however, to the rights of parties
claiming under the homestead or pre-emption laws or under the
swamp-land act. After the passage of this act it was not open to
the interior department, under the act of 1887 or any other act, to
question the title of the state or its grantees to the lands included
in the act of 1871, or to attempt to reclaim them for the United States.
It was, however, open to Fairchild or any other party to assert a
claim arising under the homestead, pre-emption, or swamp-land
acts, and therefore that is the real question involved in this contro-
versy. If Fairchild, when the act of 1871 was passed, had a valid
claim or title under the homestead act to the land in dispute, he was
at full liberty to assert it, but it was a right which he could lose by
failure to assert it in time, or of which he could be barred by an
adverse adjudication.

In the answers filed in this case it is pleaded that in 1876 a suit in
equity was brought by James and Joseph Stuart in the district court
of Dickinson county, Iowa, in which county the lands in dispute
are situated, against Fairchild and his wife, for the purpose of set-
tling and quieting the title to these lands, the title based upon the
grant to the state of Jowa, and known as the “Railroad Title,” being
then vested in said James and Joseph Stuart, and that a decree
quieting the title in complainants was granted by the court. The
evidence shows that this suit was brought for the purpose named;



440 FEDERAL REPORTER, vol. 70.

that the defendants appeared and filed a cross bill setting up their
title based upon the homestead entry and the final certificate issued
thereon; that a full hearing was had, and a decree was entered
quieting the title in the complainants, and forever emjoining the
defendants Fairchild and wife from asserting any right to said lands.
This decree was entered November 18, 1876, and it has never been
reversed or annulled. The evidence shows that the court rendering
this decree was a court of competent jurisdiction; that it had juris-
diction over the lands and over the parties to the suit; and no reason
is shown why it is not in full force. It further appears that in
March, 1885, the defendant West, who had purchased the premises
from the Stuarts after the rendition of the decree of November 18,
1876, brought an action in ejectment in the district court of Dickin-
son county, Iowa, against Fairchild and his wife, to oust them from
the possession of the lands, in which action, after a trial by jury, a
judgment was rendered under date of October 2, 1885, in favor of
West, the plaintiff therein, adjudging him to be the owner and en-
titled to the possession of the lands in dispute. To escape the bind-
ing force of these adjudications, it is argued that a new right of
action has been created by the passage of the act of 1887; that this
act is the foundation of the present proceeding, and therefore the
prior adjudications upon the question of title do not bar a suit based
upon a right coming into existence since these adjudications were
had. The abstract proposition contended for may be correct, but
it is not applicable to the facts of this case. The claim of Fairchild
to the land is based upon his homestead entry made in 1866, of which
final proof was made October 26, 1871; and for which a patent was
issued to him September 26, 1876. It is clear that the United
States parted with all the title to the land held by it when the act of
1871 was passed. The adjusting act of 1887 was not intended to
apply to a case where an adjustment had previously been had be-
tween the state and the interior department, and which adjustment
had been confirmed by an act of congress, and therefore it cannot be
~successfully maintained that the present bill is based upon a read-
justment had under the provisions of the act of 1887, On the con-
-trary, the pleadings and proofs show that the only purpose of the
bill is to protect the homestead entry of Fairchild and the title
based thereon, which right was reserved to Fairchild by the proviso
attached to the act of 1871. The act of 1887 did not affect that
title, nor create any new right of action in Fairchild or in the United
States touching the same, and it follows that nothing in the pro-
visions of that act in any way lessens or defeats the binding force
of the adjudication against Fairchild in the cases already named.
In the equity suit brought in 1876 it was open to the defendants
therein, Fairchild and wife, to set up fully all the rights conferred
on them by their homestead entry by the issuance of a patent for the
lands, and all the rights reserved to them by the proviso in the act
of 1871. 'The fact that the officials of the land department, after the
issuance and delivery of the patent, coming to the conclusion that it
had been wrongly issued, obtained it from Fairchild and mutilated
it, did not destroy or weaken the title:or right existing in Fairchild.
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U. 8. v. 8churz, 102 U. 8. 378; Bicknell v. Comstock, 113 U. 8. 149,
5 Sup. Ct. 399. 1In the latter case it appeared that the commissioner
of the general land office, after a patent had been issued and sent to
the local land office at Ft. Dodge, Iowa, for delivery to the patentee,
Bicknell, ordered it to be returned, and thereupon tore off the seals
and erased the president’s name therefrom. It was held by the
supreme court that this action of the commissioner was wholly
nugatory, and that the patent remained in full force, the same as
though no effort had been made to destroy or nullify it. It was
therefore open to Fairchild and wife to plead the homestead title as a
defense to the suit in equity dnd to the action in ejectment brought in
the district court of Dickinson county. The records of these cases,
which are in evidence, show that in the equity case the defendants
pleaded their title based upon the homestead entry, and in the action
in ejectment they filed an equitable answer and cross bill setting
up the homestead entry, their title based thereon, and the issuance
of a patent in confirmation thereof. In both cases the court held
against them, and adjudged this title to be invalid as against that
held by the Stuarts and their grantee, West. These adjudications
are binding upon Fairchild, and upon any party who seeks to assert
the validity of the homestead title as against the title held by the
defendant West, and are a complete bar to the relief sought in this
proceeding.

If, however, these adjudications had not been had, the facts dis-
closed in the evidence show that the relief sought is barred by the
lapse of time. The homestead title claimed by Fairchild was com-
pleted by the furnishing of the final proof in October, 1871. At
that time Fairchild, either in his own name or in that of the United
States, could have brought an action in equity, similar to the
present proceedings, to settle the title to these lands. The bill in
this case was filed November 19, 1891, more than 20 years after the
homestead entry had been perfected. The patent was issued Sep-
tember 26, 1876, more than 15 years before this suit was brought.
This lapse of time not only fully supports the plea of the statute of
limitation of the state of Iowa, which bars actions for recovery of
realty in 10 years, but also supports the defense of laches. In the
case of U. 8. v. Des Moines Nav. & Ry. Co,, 142 U. 8. 510, 12 Sup. Ct.
308, which deals with the same grant as is involved in this case, it
was held that the defense of laches, as well as a plea based upon the
statute, was available against the United States when it appeared
that the suit, though brought in the name of the United States, was
in fact intended to benefit individual claimants of the land. Under
the rule announced in that case and the others cited therein, it must
be held that the lapse of time has been so great since the right to
proceed in equity has been in existence that the proceeding is barred
both by the statute and by the equitable rule that parties must be
diligent in order to secure action in their behalf by a court of equity.

The case presents another ijllustration of the evils resulting to
innocent people from the conflicting views entertained of the true
scope of the grant in aid of the improvement of the Des Moines
river, but the court is powerless to remedy the wrong done to the
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deféndan® Fairchild -without inflicting an. equal injury upon the
defendant West. One or the other must suffer a loss, and the court
is not justified; in the effort to protect the former, in casting the bur-
den upon the latter; it not appearing that he is in any manner
accountable for the position which Fairchild occupies in relation
to the land, and it affirmatively appearing that West’s title to the
land has been twice adjudicated by a court of competent jurisdic-
tion to be superior to that of Fairchild. For these reasons the bil}
must be, and is hereby, dismissed.

SOUTHERN RY. CO. v. BOUKNIGHT.
(Circult Court of Appeals, Fourth Circuit. November 7, 1895.)
No. 121.

L. RAILROADS—PRIORITY OF LIENs—MORTGAGES AND JUDGMENTS—S0UTH CARO-
LINA STATUTE.

A statute of South Carollna (Gen. St. 1882, § 1528), enacted in 1882, pro-
vides that whenever a cause of action shall arise against a railroad com-
pany for personal injury, and be prosecuted to judgment, such judgment
shall relate back to the date when the cause of action arose, and be a
lien as of that date, of equal force with the lien of employés for wages,
and superior to the HMen of any mortgage securing bonds, provided the
action Is brought within a year from the occurrence of the injury. The
C. & 8. R. Co., a corporation of South Carolina and North Carolina, and the
C. & A, R. Co., a corporation of South Carolina and Georgia, were con-
solidated in 1869 into the C. R. Co., under acts of the legislatures of North
and South Carolina and Georgia, and operated a line of railroad extending
from a point in North Carolina, across South Carolina, into Georgia. In
1883 the C. R. Co. made a mortgage on its whole road to secure an issue of
bonds. In 1886 the C. R. Co. leased its line to the R. & D. Co., which op-

. erated it until 1892, when the R. & D. Co. passed into the hands of a re-
ceiver, In 1893 a suit for foreclosure of the mortgage on the line of the
C. R. Co. was brought, and the road subsequently sold, as a unit, under
a decree which provided that the purchaser should pay such claims
against the road as should be adjudged to be superior in lien to the mort-
gage. The road was purchased by the 8. Ry. Co. One B. filed a claim
against the purchaser, alleging that in 1891 he was injured by the negli-
gence of the R. & D. Co. in operating the C. road, at Augusta, Ga.; that
he sued the C. R. Co.,, within a year, in South Carolina, and recovered a
Judgment, which was affirmed by the supreme court of South Carolina;
and claimed priority to the C. R. Co. mortgage. Held, that the statute,
baving been in force when the mortgage on the C. R. Co. was given, en-
tered into the contract, and was binding on the mortgagee and purchaser.

% SaME.

Held, further, that the provision that the lien of such a judgment should
relate back to the date of the injury was intended only to fix priorities
between conflicting liens, and did not operate on the preference over mort-
gages specifically created as to such jJudgments by the same statute.

8. BaME—REVIVAL OF PRIOR LIENs.

Held, further, that the fact that part of the proceeds of the mortgage
bonds had been used to pay off bonds secured by mortgages on the C. &
8. and C. & A. R. Cos.,, made before the statute of 1882, did not entitle
the purchaser of the C. R. Co. to escape the preference of B.’s judgment
over the mortgage of 1883, under foreclosure of which it bought the road.

4 BAME—EvVIDENCE—JUDGMENT RoLL.

Held, further, that the judgment roll in B.’s action was admissible in evi-

dence, before the master to whom B.'s c¢laim was referred, as proof of



