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'as executor. As has been seen, Mrs. Dawson treated all the property which
.came to her under the will of her husband as disposable under her will, and
in Hils she seemed to be sustained by her son and daughter, both of wnom
w('re of full age. The executor, with their knowledge, and, if not with their
('xpress assent, certainly without objection on their part, proceeded to cre-
ate t.he trust fund of $30,000, to be held in trust for Mrs. Pollock. In this
fund he placed some Nevassa stock, notes, al;ld all this national bank stock.

this end he caused to be transferred on the books of the bank the 185
shares ,standing in the name of James. Dawson into his name, as executor:
the 25 shares standing in Loeb's name also into his name, as executor.
Each of the certificates of two 'shares standing in the name of James M.
Dawson and of Missouri S. Dawson, respectively, were transferred into his
name, as executor. These were all a part of the trust fund. .He says that
the transfer into his name, as executor, was as executor of Missouri S. Daw-
son. The bank officer in charge of stock transfers also knew that he was
transferring the stocl, to himself as executor of Missouri S. Dawson..
As this may be the turning point of the case, it is best to state the evidence

in full. On his direct examination, I"ield had sworn that finally he had all
the certificates in the bank transferred to himself, as executor. HaVIng
been then asked "Executor of whom?" he answered "Executor of MlSSOUl'l S.
Da.wson"; and that as such executor he had appropriated the securities to
the creation of the trust fund. On the cross-ex'lmination he was asked:
"Question. I Undel"stand you to say that in making the transfer on the books
in the bank you acted as executor of Missouri S. Dawson. I:s this correct·!
Answer. I don't know what the transfers were. Mr. Larkins had the cus-
tody of them, and he took thelU to the bank, and said, 'I Will nave them
transferred to. your name.' I was desirous of having the. custodr and con-
trol of the personal assets the estate. What was transferred on the books
of the bank, I do know. The certificates of stock in the bank will
speak for themselves, but I· certainly took them executor of Missouri S.
Dawson's estate, as I understood it," A. K. Walker, who kept the stock
accounts in the bank, testifying as to the ,same transaction, ·says (having
been shown the certificate question): "Question. Pleas.e look at this paper,
and see if you recognize your handwriting on them. What are.these papers?
Answer. They are certificates of the First .National Bank of Wilmington. Q.
Examine the indorsements on these certificates. Is there anything in yOUI'
handwriting there? A, The filling up of the certificates is in my handwriting.
Q. The assignment seems. to be to William Hildreth Field. executor. Of
whom was he executor? A. I understood him to be executor of Mrs. Mis-
souri S. Dawson. Q. And in that capacity the stock was assigned to him'!
A. I understood so. The old certificates bearing the name of James Dawson
were. then all canceled."
On the -- day of November, 1891, the First National Bank of Wilming-

ton failed and was closed. 'l."he comptroller of the currency took .charge of
the bank and its assets by a receiver appointed by him, and, after investi-
gating its affairs. made an assessment of $100 per share on each shareholder.
'l'he bill in this case is filed to obtain this assessment from the estate of
James Dawson. It avers that the stock standing in the name of
James Dawson has neve;r ceased to be a part of his estate, and that it now
belongs to it; that the .transfer made by Field to himself, as executor, was
as execu'tor ot James Dawson, and, If it was intended to be to himself as
executor of Mis!ilour! S. Dawson, was vold.'l'he bill also charges that Mrs.
F.annie Pollock, the daughter of James Dawson, and by the death of her
brother intestate, in 1888, his only surviving heir at law, has attempted to dis-
pose of the reaLestate left by the said James Dawson, in order to avoid the
payment of· the said assessment; and that, inasmuch as the personalty in the
estate of James Dawson is not sufficient to pay his debts, and the real estate
. is needed for this purpose, such .attempted disposition of the realty by the
heir at law is in fraud of creditors, and null and void.
To this bill Fannie G. Pollock, R. F. Tysen, her alienee of the property,

and the Wilmington Savings & Trust Company, administrator de bonis non
cum testamento annexo of James Dawson,· substituted in lieu of Field, the
executor who was removed, are parties defendant.
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The issue made by the bill and answers is, was the estate of James Dawson
owner of these shares in the First National Bank of Wilmington,N. C., at
the date of its failure?

D. L. Russell and George Rountree, for appellant.
R. H. Battle, A. Prentice, and Thomas W. Strange, for appellees.
Before SIMONTON, Circuit Judge, and HUGHES, District Judge.

SIMONTON, Circuit Judge (after stating tbe facts). This quell-
tion depends upon the construction of the transaction in April, May,
and June, 1888, whereby the stock standing in the name of James
Dawson was transferred into the name of William Hildreth Field,
executor. By the will of Missouri S. Dawson, he was her executor.
By operation of law, eo instanti, upon his qualification as executor
of Missouri S. Dawson, he became the executor of James Dawson,
of whom she was executrix. He swears that when the transfer was
made to him, as executor, by his direction, he meant executor of
Missouri S. Dawson, and this was also the understanding of ABa K.
Walker, the corresponding clerk and general assistant in the bank,
who kept the stock account and made the transfer. So his purpose,
made known by him to the proper officer of the bank, was to transfer
the certificates of stock from the name of James Dawson to himself,
as executor of Missouri S. Dawson. The transfer was made. How
was it made? As the certificates stood in the name of James Daw-
son, they were transferable only by him in person or by his attorney.
Upon .his death the transfer could be made only by his personal rep-
resentative or his attorney. No legatee under the will could make
such transfer, or authorize such transfer. When, therefore, the
transfer was made, as in fact it was made, it could only have been
done by Field, who was in law the executor of James Dawson. As
such executor, he had this authority,-no one else had such authority,
-and he exercised it, and, only because of such exercise, the bank
could and did rn.ake the transfer. The bank could not say that the
transfer was made under the authority of the executor of Missouri
S. Dawson, for as such executor he had no such authority. The
bank would be estopped from denying that the transfer was by the
proper representative of James Dawson, and in this the receiver is
affected by the same estoppel. It must be remembered that no well-
founded suspicion can exist that this transfer in 1888 was intended
to defeat any creditor of the bank, or to avoid. liability as a stock-
holder. At that time, and for three years afterwards, the bank was
in credit, and no fear of its insolvency existed. Up to a very short
time before its failure, gentlemen of sound judgment, members of
the bar of nigh standing, purchased shares in it. So, whatever may
have been the motive or purpose of this transfer, such motive or pur-
pose could not have been to defeat the creditors of the bank, and
in that alone has the complainant any interest. This being so, as
the bank would be estopped by the transfer, its receiver is.
n is said, however, that Missouri S. Dawson was simply a life

tenant; that she left no estate; that her directions to her executor
to make a trust capital of $30,000 from the personalty and realty of
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her estate were idle words, and his execution of her directions idle
acts. Missouri S. Dawson did by her will attempt to dispose of this
real and personal property. Her testator left no debts unpaid, except
perhaps to his daughter, Fannie. She herself had none. The only
persons who could complain of her action were her son and this
daughter, the only distributees of her husband and testator. They
did not complain, indeed they acquiesced, and Fannie Pollock, the
survivor, in her answer recognizes the right of her mother so to dis-
pose of her personalty. This family arrangement, in the absence of
fraud, will not be disturbed. It may be that because of certain
unhappy conditions in the family, glimpses of which appear in the
testimony, both mother and daughter approved of these dispositions,
to protect the latter from the extravagance and importunity of her
husband.' But, if this be so, it is something of which the receiver
cannot complain, for it was no fraud on him, or the creditors he
represents. In any event, Field was an active, living executor, a
person, in the law, capable of taking, and if the stock standing in
the name of James Dawson was transferred to him in his name and

as executor, it is passed out of the estate of James Dawson
into his hands as executor of Missouri S. Dawson. The transfer,
when thus consummated, destroyed the relation of membership be-
tween the corporation and James Dawson and his estate, with all
its incidents, and created an original relation with the transferee,
the executor of Missouri S. Dawson. National Bank v. Watsontown
Bank, 105 U. So at page 222. On the failure of the bank, three years
afterwards, neither James Dawson nor his estate were shareholders,
and so not liable to the assessment.
One other point of view suggests itself. At the failure of the

bank the stock stood in the name of "William Hildreth Field, exec-
utor." Of whom? It had been in the name of James Dawson up
to 1888. Parol evidence would be admitted to show who was the
owner. Turnbull v. Payson, 95 U. S.418. Now, the evidence is that
Field intended to transfer that stock to himself, as executor of :Mis-
souri So Dawson, and that after the transfer he held it as such ex-
ecutor, and with it carried out a part of the purpose of his testatrix,
and the bank officer, transferring the stock, knew that he was taking
it as the executor of Missouri S. Dawson. This testimony is not
contradicted. The conclusion, therefore, cannot be resisted that the
transfer was made in 1888, and thenceforward the estate of James
Dawson ceased to hold the legal title to the stock, and its correspond-
ing liability also ceased. Bank v. Oase,99 U. S., at page 631;
Whitney v. Butler, 118 U. S. 655, 7 Sup. Ot. 61.
It may be discussed from yet another standpoint. Mrs. Fannie

Pollock, the daughter of James Dawson, and his sole surviving'heir,
during her father's lifetime married one Oharles E. Greenough. He
died, leaving her a legacy of $50,000, absolutely, with some other
property contingent on her continual widowhood. She gave to her
father the check for the $50,000, and he drew and received the money,
passing it to his own credit in bank. She testifies that this w:ts a
lOan to her father, and that he paid her interest during his life; that
upon his death,shehaving tn the meanwhile 'l'narried Pollock, she
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received from her mother $20,000, leaving $30,000 unpaid; that her
husband spent the $20,000, and that her mother refused to pay the
rest, fearing that it would meet the same fate. The provision made
in her will as to the trust fund of $30,000 was made as a payment
of this debt. 'l'he whole transaction has been challenged by the com·
plainant, and strong suspicions of fraud are alleged. But there is
her sworn testimony, with that of Field, her mother's adviser, the
existence and production of the check indorsed to and by her father,
and evidently carried to his credit. There never is a presumption
of a gift by a child to its parent, especially when the parent is in no
need. There is not a particle of evidence going to show that this
was not a loan. Nor is the mode provided for its repayment so abo
surd or abnormal as to raise conclusive doubts regarding it. Mrs.
Pollock had received and had lost $20,000 of the $50,000. Her
mother wanted to secure the remainder. She was out of debt. Her
husband's estate owed nothing but this. So she, exercising the
very large control given her in the will, secured a fund of $30,000 for
her daughter, as a mode of refunding the money which James Daw-
son had received from her. Carrying out the instructions of his tes-
tatrix, Field transferred the stock to himself, as executor, and held it
as part of the trust fund. This was all done in 1888. There cannot
be any reasonable suspicion that it was done in contemplation of
the failure of the bank. Who could complain of it? The husband
of Mrs. Pollock might have done so. He could have exercised his
marital right, and reduced into possession this chose in action of
his wife. The record discloses no effort by him to this end, and no
complaint or protest. Pollock and his wife were divorced in April,
1890. Thenceforward she was discovert and sui juris. She never
objected to the action of the executor. This being so, Field, the
executor of both estates, transferred to himself, as executor of Mis-
souri S. Dawson, and held, as trustee, under the instruction of his
testatrix, this stock in the national bank, thus liquidating a debt of
James Dawson, in whose name, up to that time, the stock stood.
Thenceforth the name of James Dawson disappeared from the books
of the bank, and on its failure, in 1891, neither he nor his estate were
shareholders.
The decree of the circuit court dismissing the bill is affirmed.

NORTH BRITISH & MERCANTILE INS. CO. v. LATHROP et al
(Circuit Court of Appeals, Fourth Circuit November 7, 1895.)

No. 129.

1. EQUITY JURISDlCTION-FRAUD-b1PEACHING AWARD.
The N. Ins. Co. issued a policy of insurance to one L. L. claimed a loss

under such policy, and, the company objeeting to the proofs of loss, pro-
•. cured an appraisement, under the terms of the policy, and a report by the
appraisers finding a certain sum to be due. The company filed a bill in
equity, alleging that the proofs of loss were fraudulent, that the appraise·
men.t was procured by fraud, and that L. was about to apply for the sale
of securities, depOsited by the company with the state superintendent of


