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Wisconsin. Upon all the circumstances appearing in the record,
the right of the defendant to remove the cause into this court seems
to be complete, and therefore the transcript may be filed and the
cause may be docketed as one of which the court has jurisdiction.

FARMERS’ LLOAN & TRUST CO. v. NORTHERN PAC. R. CO.
(Circuit Court, S. D. New York. October 31, 1895.)

RAILROAD MORTGAGE FORECLOSURES—SAME TRUSTEE UNDER DIFFERENT MORT-
GAGES—BONDHOLDERS A8 PARTIES.

In a suit by a trust company which is trustee under several neces-
sarily conflicting mortgages upon the railroad and its various branches,
such trustee is not in a position to fairly represent both sides of the
resulting controversies; and the court will therefore permit representa-
tives of the bondholders under the different mortgages to be made par-
ties, to the end that each set of bondholders may be represented by
some one whose single object is to secure all to which they are en-
titled, unhampered by any obligation to opposing parties, Farmers’ Loan
& Trust Co. v. Northern Pac. R. Co., 66 Fed. 169, followed. Clyde v.
Railroad Co., 55 Fed. 445, disapproved.

This was a foreclosure suit by the Farmers’ Loan & Trust Company
against the Northern Pacific Railroad Company. The original suit
was commenced in the circuit court for the Eastern district of Wis-
consin, in the Seventh judicial circuit, and auxiliary suits were
filed in various other districts, including the present suit the
Southern district of New York, where the principal office of the rail-
road company was situated. The case has been heard upon the ap-
plication of certain parties representing bondholders under the sec-
ond and third mortgages to be made parties to the suit.

Herbert B. Turner, for Farmers’ Loan & Trust Co.
Michael H. Cardozo, for second mortgage bondholders,
Root & Clarke, for third mortgage bondholders.

LACOMBE, Circuit Judge. The application of Johnston Living-
ston and others, second mortgage bondhclders, and of C. B. Van
Nostrand and others, third mortgage bondholders, to be made parties,
was granted in the Seventh circuit, and in the propriety of such
action this court concurs. The trust company is trustee under
different mortgages of the same railroad, or of parts thereof. These
several mortgages are necessarily conflicting, and it is manifestly im-
possible for the trustee to fairly represent both sides in the resulting
controversies, except by assuming such a position of neutrality as
would seriously affect the force with which such conflicting interests
are to be presented for the consideration of the court. Under such
circumstances it would seem appropriate to substitute new trustees
under all the conflicting mortgages but one. This, however, has not
been done in the circuits where the property lies, and will not, there-
fore, be done here, the admission of representatives of these bond-
holders being probably sufficient to accomplish the object desired.
The provisions in the respective mortgages referred to on the argun-
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ment may be sufficient to. prevent the displacement of the trustee by
a ‘minority against the wishes of the majority, where there is no bad
faith. or collusion, and to prevent interfereénce with the trustee’s dis-
cretion as tothe conduct of the case, when his action meets with
the approval of a majority of the bondholders, merely because some
small minority of them may entertain a different opinion. But such
provisions should not be availed of to leave the whole body of bond-
holders undér some one mortgage unrepresented before the court,
except by a party who is bound in conscience to be the loyal and
vigorous champion of another and conflicting mortgage. A differ
ent view commended itself to the court in the Fourth circuit (Clyde
v. Railroad Co., 55 Fed. 445), but it would seem that public policy
should require that, where controversies are brought-into court, each
party shall be represented by some one whose single object it is to
secure all to which such party is entitled, and who is unhampered by
personal obligations to an adversary party. The practice, quite com-
mon in railroad financiering, of making the same person trustee
under a succession of mortgages, each covering the whole or some
part of the property, is no doubt a convenient one, and, when dis-
aster overtakes the road, it may facilitate the effort to reorganize by
making it easier to constrain the various conflicting interests to make
concessions to each other; but, from the point of view of a court
which is called upon to adjudicate between such conflicting interests,
such practice is unsatisfactory, and, unless corrected by substitution
or otherwise after suit brought, may tend to induce judicial error,
and may lead to great injustice. The petitions are granted.

RICAUD v. WILMINGTON SAVINGS & TRUST CO. et al
(Circuit Court of Appeals, Fourth Circuit. November 7, 1895.)
No. 127.

CORPORATIONS—TRANSFER OF ST0OCK BY EXECUTOR-—ESTOPPEL.

One D., a stockholder in the W. bank, died in 1882, leaving a will by
which he gave all his property to his wife for life, “to be hers absolutely,”
and at her death to go to his son and daughter, to be divided between
them as his wife might think proper. D.’s wife gualified as executrix,
and took possession of the estate, but did not transfer the bank stock.
She died in 1888, leaving a will disposing of the property, upon the as-
sumption that she had entire power of disposition of it, and her disposi-
tion of it was acquiesced in by her son and daughter. One F., who was
appointed executor of Mrs. D.’s will, qualified as such, and thereby be-
came executor of D, He caused the bank stock to be transferred into
his name *“as executor,” and testitied that he meant thereby executor
of Mrs. D. The bank officer who made the transfer testified that he un-
derstood the stock was transferred to F. as executor of Mrs. D. At the
time of the transfer, in 1888, the bank was solvent and prosperous. The
stock was held by F. as part of a trust fund created by Mrs. D.’s will for
her daughter, as a means of paying a debt from D. to the daughter, in
such a way as to keep the money beyond the eontrol of the daughter's
husband. The W. bank failed in 1891, and the receiver sought to hold the
estate of D. responsible for an assessment on the stockholders. Held that,
as the stock could only have been transferred by the act of D.’s executor,
and as F. declared, and the bank understood, when the transfer was



