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proved by the clerk of this court, and perfect their appeal, and take all steps
required to have the same in readiness to be heard at the next sitting of the
said circuit court of appeals. This supersedeas or order is allowed in view
of the fact that the defendants herein are the users of a' machine employed
in printing a newspaper, and in view of the fact that there may be an early.
hearing of the said appeal; and it Is granted without prejudice to either
party in any subsequent litigation.
The complainant now ID()VeS that this order for a supersedeas be

vacated, and the injunction ordered to issue under the decree. It
appears that the appeal was not perfected so that it could be heard
at the time limited in the order, inasmuch as the record was not
printed; that the letters patent here in suit, as is believed, will ex-·
pire on or about October 1, 1896, by reason of the existence of a
prior British patent for the same invention; and that some consid-
erable time must elapse before the cause can be again heard in this
court and decided, and afterwards finally settled on appeal, if the
parties should be so advised.
The complainant has strongly urged on the court that there is

no sufficient evidence here that the respondents have used due dili-
gence to discover the patents here offered, nor that those patents
could not have been discovered by due diligence. I shall not go into
the discussion of this question, but will only say that I cannot at-
tach to the respondents such blame in this regard as should debar
them from now fully presenting what they conceive to be a mate-
rial defense. The very considerable delay, not contemplated in the
order for supersedeas, which has already taken place, and which
must still. take place, may, perhaps, be regarded as a misfortune;
but it is a misfortune of the respondents, and they ought not, I
think, to leave the consequences-more than is unavoidable-to fall
on the complainant. An injunction against the respondents will, it
is hoped, encourage the parties who defend this suit, and are chiefly
interested, to even greater zeal in ascertaining what patents, still
undiscovered, will aid the course of justice in this litigation, and
in pressing the cause to an early hearing and final decision. The
order for supersedeas will therefore be vacated, and the injunction
will issue.

MURRAY v. AMERICAN SURETY CO. OF NEW YORK.
(Circuit Court of Appeals, Ninth Circuit. October 8, 1895.)

No. 218.
1. RECEIVERS-POWER TO ApPOINT-CALIFORNIA BANK COMMISSIONERS' ACT.

The California "Bank Commissioners' Act" (St. 1877-78, p. 740, as
amended by St. 1886-87, .p. 90) provides in section 11 that if the commission-
ers shall lip.d.that any bank has violated its charter or law, or is conduct-
ing bUSiness in an unsafe manner, they shall require it to discontinue
such practices; and in case of refusal, or whenever it shall appear to the
commissioners unsafe for. the bank to continue business, they shall notify
the attorney general, who may commence suit to enjoin the transaction
of business by such bank; and, upon the hearing of such suit, the coun
may issue the injunction, and direct the commissioners to take such pro-
ceedings against the bank as may be decided on by its creditors. The
section also empowers thecommissionel's to supervise the affairs of banks
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In process of UquldatIon, limit the number of their otll.cers and
and requires reports to the commissioners by such banks. Held, that a
court In which proceedings are instituted by the attorney general against
a bank pursuant to such statute has no jurisdiction to appoint a receiver

• of the property of the bank In such proceedings, though the bank com-
missioners .and the creditors of the bank consent, and though there are
provisions In the Code of Civil Procedure authorizing the appointment ot
receivers in other proceedings. 59 Fed. 045, and 61 Fed. 273, afilrmed.

2. JUDGMENT-COLLATERAL ATTACK.
The exerclse by a court, in purely statutory proceedings, of a power not

authorized by the statute, Is null and void, and may be collaterally at-
tacked.

In Error to the Circuit Court ot the United States for the South-
ern District of California. .
This was an action by Eli H. Murray, as receiver ot the California

Savings Bank of San Diego, against the American Surety Company
of New York, upon two bonds of indemnity. The defendant de-
murred to the complaint, and the demurrer was sustained. 59 Fed.
345. Plaintiff then amended the complaint The defendant again
demurred, and the demurrer was sustained. 61 Fed. 273. Plaintiff
brings error. Affirmed.
J. Wade McDonald, for plaintiff in error.
, M. T. Allen and Allen & Flint, for defendant in error.
Before McKENNA and GILBERT, Circuit Judges, and HAWLEY,

District Judge.

HAWLEY, District Judge. This is ,an action at law to recover
damages for the alleged breach of the condition ot two certain bonds
executed by the defendant in error to the California Savings Bank
of San Diego, a corporation, to indemn,ify it against any pecuniary
loss by it sustained by the fraud or dishonesty of its vice president
and cashier. It was commenced in the state superior court of San
Diego county, and, upon motion of the defendant, was transferred
to the United States circuit court.
The plaintiff in error was appointed receiver of the savings bank In

a proceeding instituted by the attorney general, in the name of th6
people of the state of California, in the superior court of San Diego
county, under and by virtue of section 11 of the act of March 30,
1878, commonly known as the "Bank Commissioners' Act" (St. 1877-
78, p. 740), as amended in 1887 (St. 1886-87, p. 90), creating a board of
bank commissioners, and prescribing their powers and duties. This
section, as amended, reads as follows:
"It such commissioners, on examination of the affairs of any corporation

mentioned In this act, shall find that any such corooratlon has been guilty,
of violating its charter or law, or the provisions of this act, or is conducting
business in an unsafe manner, they shaU, by an order addressed to the cor-
poration so offending, direct discontinuance of such illegal and unsafe prac-
tices and a conformity with the requirements of Its charter and of law under
this act; and if such corporation shall refuse or neglect to comply with such
order, or whenever it shaUs.ppear to said commissioners that it Is unsafe
tor any such corporation, as in this act mentioned, to continue to transact
business, they shail notify the attorney general of such fact, Who, after ex-
amil1ation, in his discretion, may commence suit In the proper court against
such corporation, to enjoin and prohibit the transaction of any further bUII-
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ness by such corporation; and upon the hearing of the case, if the judge of
the court where the case is tried shall be of the opinion that it is unsafe for
the parties interested, or for such corporation, to continue to transact busi-
ness, and that such corporation or institution is insolvent, he shall issue the
injunction applied for by said commissioners and attorney general, who shall
cause said injunction to be served according to law; and said judge shall
further direct said commissioners to take such proceedings against such cor-
poration as may be decided upon by its creditors. If any corporation men-
tioned in this act, which is now insolvent, or which may hereafter become in-
solvent, or be thrown into liquidation by process of law, or by the order or
consent of its stockholders, directors, managing officers, managers, or credit-
ors, the affairs of such corporation shall be closed, and the business thereof
settled within four years from the time it shall be declared to be insolvent,
or be thrown into liquidation, as the case may be, unless at the expiration of
such time it shall obtain the consent, in writing, from a majority of the
board of bank commissioners to continue in liquidation for a longer period.
The bank commissioners shall, however, have no power to grant a continu-
ance for such purpose for a longer period than one year at each time. Any
corporation mentioned herein, now in liquidation, or that may be hereafter
thrown into liquidation, shall make semi-annual reports of the condition of
its affairs to the bank commissioners, in the same manner as the solvent
banks mentioned in this act, and in addition thereto shall state the amount
of dividends paid, debts collected, and the amount realized on property sold,
if any, since the previous report. 'L'he bank commissioners shall have the
power, and it is. hereby made their duty, to examine the condition of every

corporation in liquidation, in the same manner as in the case of solvent
banks; and shall have a general supervisory control of any such corporation.
They shall have the power to designate the number of officers and employes
necessary to close up the business of any such corporation, and to fix the
salaries of the same; and shall do all in their power to make such liquidation
(>conomical and as expeditious as the interests of the depositors and stock-
holders will admit. The bank commissioners are empowered to ex-
amine into the affairs of all banks in process of liquidation, at the time of
the passage of this act. When any such bank shall have been for two years
next preceding the passage of this act, in process of liquidation, Ot" when any

bank shall have been in liquidation for two years from the time it was
(leclared insolvent, or thrown into liquidation, the bank commissioners have
the power to direct that the business of the bank shall be closed, and may
designate a time when such closing shall be effected, and may limit the num-
ber of officers and employes, fix their salaries, and make such other orders
as are necessary for the economical and expeditious administration of the
affairs of the bank. If any officer or employe of any insolvent corporation,
mentioned in this act, shall refuse to comply with the provisions of this sec-
tion, or disregard or refuse to obey the directions of said bank commissioners,
given in accordance with the provisions of this act, such officer or employe
shall be punished by a fine of not less than five hundred dollars, or by im-
prisonment in the county jail for not less than one year, or by both such fine
and imprisonment, as a court of competent jurisdiction may determine."
The action of the circuit court in sustaining a demurrer to plain·

tiff's amended complaint presents the question as to the jurisdiction
of the state court to appoint a receiver, and the authority of such
receiver to bring this action. The statute above quoted speaks for
itself. The proceedings instituted under its provisions authorized
the court to enjoin the bank from transacting any further business,
and to make an order that the bank commissioners take such pro-
ceedings against such bank as might be decided upon by its creditors.
But there is no direct provision to be found in the section which
authorized the court to appoint a receiver in such proceedings.
It is, however, contended by the plaintiff that, inasmuch as section

11 expressly required the court which had acquired jurisdiction of
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the proceedings to "direct said commissioners to take such proceed-
ings against such corporation as may be decided upon by its cred-
itors," it follows, by necessary that this provision re-
quired the court to hold the nroceedings open until the affairs of the
bank were wound up, and thereby avoid a multiplicity of actions or
proceedings; that the bank commissioners, the insolvent bank, and
all its creditors being present at the time the receiver was appointed,
and the commissioners and the creditors having requested .such ap-
pointment, and the insolvent bank not having made any objection
thereto, the court, being a court of general as well as statutory
jurisdiction, had the authority to hear and determine the question
as to its jurisdiction, and, having decided that it had jurisdiction, the
appointment of the receiver was, at most, only irregular; and that
its judgment could not be collaterally assailed. It is further argued
that, if the court did not have jurisdiction under section 11 to ap-
point a receiver, it did have general authority under the provisions
of sections 187, 564, and 565 of the California Code of Civil Pro-
cedure; and that inasmuch as the bank commissioners' act did not,
in any of its sections, prescribe the particular procedure that was
to be had, the hiatus in that act is supplied by the other general sec-
tions of the Code concerning the appointment of receivers. Are
these positions tenable? We are of opinion that they cannot be
maintained upon any sound reasoning, or sanctioned by any recog-
nized principle of law. The fact that the superior court is a court
of general jurisdiction did not give it the power to appoint a receiver
without any authority from the statute under which it was acting.
The fact that it had the power to appoint a receiver in proceedings
that might be instituted, under the discretion of the court, by the
bank commissioners against the bank, as might be decided upon by
its creditors, did not authorize the court to appoint a receiver in the
proceedings instituted by the attorney general on behalf of the people
to enjoin the insolvent bank from the further transaction of any busi-
ness.
In Havemeyer v. Superior Court, 84 Cal. 327,24 Pac. 121, the court

held that the superior court had no .jurisdiction to appoint a re-
ceiver of the property of a corporation in quo warranto proceedings,
upon judgment or forfeiture of its corporate charter; that the rendi-
tion of the judgment authorized by section 808 of the Code of Civil
Procedure ends the proceedings; and that no receiver can be ap-
pointed unless a new suit is commenced by a creditor or stockholder
of the corporation for that purpose, under section 565 of the Code.
The statute under consideration contemplates that two separate and
distinct proceedings shall be taken if a receiver is to be appointed.
The parties iIi each are different. In one, to enjoin the bank from
transacting business, the proceedings are instituted by the people
of the state, upon the information of the attorney general; in the
other, for the appointment of a receiver, by the bank commissioners
against the bank.
In People's Home Sav. Bank v. Superior Court of San Francisco,

103 Cal. 27, 36 Pac. 1015, which was an application for a writ of
prohibition tq enjoin the court from enforcing certain orders,it was
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shown that, in certain proceedings instituted by the people of the
state upon the information of the attorney general against the sav··
ings bank, the relief prayed for was an order to enjoin the bank from
the transaction of any further business, and for the appointment of
a receiver to take possession of the assets of the bank. Both or-
ders were made and treated as one. The court held that the action
of the court in that proceeding was null and void, and granted the
writ. In the course of the opinion, the court said:
"We think it clear that the superior court, In making these orders, exceeded

its jurisdiction. The only authority for Instituting the action is to be found
in section 11 of the bank commissioners' act, passed March 30, 1878 (St.
1877-78, p. 744), as amended March 10, 1887 (St. 1886-87, p. 90); and that sec-
tion contains nothing to warrant these proceedings. By its provisions, the
attorney general is empowered, in his discretion, upon receiving a report
from the bank commissioners that it is unsafe for a banking corporation to
continue business, to commence an action against the corporation in the
proper court to enjoin and prohibit it from transacting any further business;
and the court in which the action is tried, if, after a hearing, it is of the
opinion that the bank cannot safely continue business, must issue the in-
junction prayed for, and must then direct the commissioners to take such
proceedingS against the corporation as may be decided upon by its creditors.
This Is the whole extent of the power conferred upon the attorney general
and the court by the statute, and the proceeding is purely statutory."

In State Inv. & Ins. Co. v. Superior Court of San Francisco, 101
Cal. 135, 149, 35 Pac. 549, the court, in discussing a similar question,
said:
"The only parties to the present action are the people of the state and the

delinquent corporation. When the object for which the action is authorized-
the revocation by the state of the franchise which it conferred-has been ac-
eomplished, there would naturally be no further action for the court to per-
form. The state has no interest in either the assets of the corporation or its
debts; and, when it has secured the dissolution of the corporation, its func-
tions in the action have ceased."
See, also, People v. Superior Court of San Francisco, 100 Cal. 105,

117,34 Pac. 492; Long v. Superior Oourt, 1020al. 449, 454, 36 Pac.
807; People v. Buffalo Stone & Cement Co., 131 N. Y. 140, 29 N. E.
!H7.

It is equally clear that neither the bank commissioners nor the
creditors of the bank had any right of intervention in the proceed·
ings instituted under the provisions of section 11 of the bank commis-
Hioners' act, for the purpose of enjoining the bank from transacting
business. Neither the bank commissioners nor the creditors could
have instituted such a proceeding. That authority is vested solely
in the people of the state. To entitle the bank commissioners or the
creditors to intervene, by motion or petition, their interests must be
such that, if they had brought the original proceedings in their own
name, they would have been entitled to recover. Pom. Rem. & Rem.
Rights, § 430.
In Horn v. Water 00., 13 Oal. 69, Field, J., said:
"The interest mentioned in the statute, which entitles a person to intervene

in a suit between other parties, must be in the matter in litigation, and of
such a direct and immediate character that the intervener will either gain
or lose by the direct legal operation and effect of the judgment. * * • To
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authorize an intervention, therefore, the interest must be that created by 8.
claim to the demand, or some part thereof, Wbich is the subject of litigation."

See,Also, Smith v. Gale, 144: U. S. 518, 12 Sup. Ct. 674:.
The fact that there are other provisions of the Code of California

which authorize the court, in other proceedings, to appoint a receiver,
cannot be said to authorize the court to appoint a receiver in pro-
ceedings instituted under the provisions of section 11 of the bank
commissioners' act. Courts do riot make the laws. They interpret
them. If there is no warrant in the statute for the doing of an act,
courts cannot supply the defect. There is nothing in the contention
of counsel for plaintiff in error that will "justify us in interpolating
into. the statute something that the legislature has omitted." Peo-
ple's Sav. Bank v. Superior Court of San Francisco, 103 Cal. 33, 36
Pac. 1015. In whatever this question may be viewed, we are
brought directly face to face with the unquestioned rule of law that
in all special statutory proceedings the measure of the court's power
is the statute itself. See authorities before cited; Smith v. Wester-
field, 88 Cal. 374:, 26 Pac. 206; East Tennessee, V. & G. oR. Co. v.
Southern Tel. 00., 112 U. S. 306; 5 Sup. Ct. 168; Wells, JUl'. § 70;
High, Rec. § 4:3. Whatever steps are provided for by the statute
may be taken by the court, and, no matter how irregular or errone-
ous its action may be in regard thereto, it is conclusive until re-
versed upon appeal, and cannot be collaterally assailed. Dowell v.
Applegate, 152 U. S. 327, 34:0, 14: Sup. Ct. 611, and authorities there
cited. But the judgment ofa court having no jurisdiction of the
subject-matter or the parties, or the exercise of a power by the court
not authorized by the statute in purely statutory proceedings, is ut-
terly null and void, and may be collaterally assailed. Griffith v.
Frazier, 8 Cranch, 9; Elliott v. Peirsol, 1 Pet. 333, 34:0; Wilcox v.
Jackson, 13 Pet. 4:98, 511; Bigelow v. Forrest, 9 Wall. 351; Windsor
v. McVeigh, 93 U. S. 274:, 282; U. S. v.Walker, 109 U. S. 258, 3 Sup.
Ct. 277; Reynolds v. Stockton, 14:0 U. S. 254:, 268, 11 Sup. Ct. 773;
Hatch v. Ferguson, 15 C. C. A. 201, 68 Fed. 4:5; Munday v. Vail, 34
N. J. Law, 4:19.
The judgment of the circuit court is affirmed.

UNITED STATES v. STANFORD.

(Circuit Court of Appeals, Ninth Circuit. October 12, 1895.)

No. 246.

PACIFIC RAILROADS- LIABILITY OF STOCKHOLDERS - WAIVER - CONGRESSIONAL
LEGISLATION.
By the act of JUly 1, 1862, congress, for the purpose of securing the con-

struction of a railroad and telegraph Une across the continent, to unite
the Eastern and Western states, and to develop the territories, created a
corporation, the U. P. R. Co., and authorized it to construct a railroad and
telegraph line from a point 100 miles west of the Missouri river to the
boundary of California, with a branch line from the Missouri river to the
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-starting point. In aid of the construction of the road, public lands were
granted to the corporation, and it was provided that, on the completion
of each section of the road, bonds of the United states should be deliv-
ered to the corporation, the repayment of which was secured by making
such bonds a first lien on the road. The act also authorized the K. R. Co.,
a Kansas corporation, to build a connecting road from a point in Kansas;
and a subsequent amendatory act authorized such K. R. Co., if the U. P.
R. Co. was not proceeding in good faith with the construction of its main
line, to undertake and complete such line. Sundry other railroad com-
panies were authorized by the act to build connecting lines, forming parts
·()f a system by which the eastern end of the transcontinental line was
to be connected with centers of population and trade. The act also au-
thorized the C. P. R. Co., a California corporation, to build a road from
the Pacific coast to the boundary of California, to connect with the U. P.
Coo's line, on the same terms and conditions as were granted to that com-
pany. The constitution and laws of California under which the C. P. Co.
was organized provided that its stockholders should be individually liable
for its debts. The stockholders of the U. P. Co. were not made liable for
its debts, nor were the stockholders of the K. R. Co. liable for its debts.
The act of July 1, 1862, also provided that either the K. R. Co. or the C.
P. Co., after completing its own line, might unite on equal terms with the
U. P. Co. in constructing the remainder of its line, and that, if the U. P.
Do. reached the boundary of California before the C. P. Co., it might con-
tinue building the road through California to a meeting point, or, if the
D. P. Co. first reached the boundary, it might continue building, across the
territories, to a meeting with the U. P. Co. It also provided that any or
all of the railroad companies named in it might consolidate into one com-
pany, and proceed to construct the road on the terms named in the act.
By the amendatory act of July 2, 1864, congress increased the grant of
land to the roads, removed certain restrictions on the use of the bonds,
permitted the making by the companies of mortgages which should be a
lien superior to the bonds, granted powers of eminent domain, and pro-
vided particularly for the consolidation of companies named in the acts;
such consolidated company to possess all the grants, benefits, etc., of the
constituent companies, and to have the right to complete any unfinished
portion of the road of any company named in the act. The W. P. R. Co.
was incorporated in California in December, 18G2, and, by assignment
from the C. P. Co., was authorized to build a part of the road contem-
plated by the acts of congress. By an act of :\Iarch 3, 1865, congress rati-
fied such assignment, and authorized the W. P. Co. to issue its bonds in
like manner as the other companies. The C. P. Co. and the W. P. Co. were
afterwards consolidated. The several acts of congress were accepted by
the various companies, and the bonds issued to them, and the interest and
parts of the principal as it matured paid by the United States. The C. P.
Co. became insolvent, without paying or making provision for its lia-
bility to the United States upon the bonds issued to it. Held, that the
terms of the various acts of congress, constituting the contract of the
United States with the companies, and the course of dealing of congreiis
with the companies, in view of the circumstances and of the purpose of
congress in enacting the legi>;lation, amounted to a waiver of the indi-
vidual liability of the stockholders of the California corporations, and that
such stockholders could not be held liable to the United States for the
bonds advanced to such corpOl ations.
Appeal from the Circuit Court of the United States for the North-

ern District of California.
This was a suit by the United States against Jane L. Stanford, as

executrix of the will of Leland Stanford, deceased, to establish a
liability of the estate of the decedent as a stockholder in the Central
Pacific Railroad Company. The defendant demurred to the bill.
'l'he circuit court sustained the demurrer. 69 Fed. 25. Complain-
ant appeals. Affirmed.
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L. D. McKisick, for the United States.
J ohll Garber, for· appellee.
Before GILBERT, Circuit Judge, and HAWLEY and MORROW,

District Judges.

GILBERT, Circuit Judge. On the 15th day of March, 1895, the
United States filed a bill in equity in the drcuit court of the United
States for the Northern district of California to establish a claim for
$15,237,000 against the estate of Leland Stanford, deceased. The
bill alleges, in substance, that the Central Pacific Railroad Company
of California was organized on the 28th day of June, 1861, under and
by virtue of an act of the legislature of the state of California ap-
proved 20, 1861; that the Western Pacific Railroad Company
was a corporation existing under the laws of California, organized
under the same act; that under the Pacific railroad acts of congress
of July 1, 1862, July 2,1864, and other subsequent acts, the said two
California corporations made and entered into a contract with the
United States, whereby they became indebted to the United States,
on account of the bonds of the United States loaned to the said
corporations under and by virtue of the terms of said acts, the sum
whereof at the maturity of the bonds will amount to about $78,-
000,000, including principal and interest; that after said contracts
were entered into, and said bonds were loaned to the two corpora-
tions named, they were consolidated and amalgamated into what is
known as the Central Pacific Railroad Company; that the said com-
pany is now insolvent, and, after deducting all credits to which it
and the estate of Leland Stanford are or hereafter may become en-
titled, the Central Pacific Railroad Company will still be indebted to
the United States in the sum of more than $60,000,000, for which
the United States have no security, and that the whole of debt
will be lost, unless the same can be collected from the stockholders
of said corporation, under the provisions of the constitution and the
laws of the state of California; that Leland Stanford was a stock-
holder in the Central Pacific Railroad Company of California from
the date of its organization and during all the times at which the
United States loaned and delivered the said bonds to that corpora-
tion, and that on and after the 8th day of June, 1867, he was a
stockholder in the Western Pacifio Railroad Company, and was and
remained a stockholder in the said amalgamated corporation from
the date of such consolidation until his death, and that as such
stockholder he was, at the time of his death, liable for his proportion
of the debt so due and owing to the United States, and that his es-
tate is now liable therefor; that the United States have paid all the
interest which has accrued on said bonds, and will continue to do
so until the maturity of the last thereof; that on the 16th day of
January, 1895, $2,362,000 principal of said bonds matured and be-
came payable, and on that day the same were paid by the United
States. The def.mdant demurred to the bill for want of equity.
The circuit court sustained the demurrer, and thereafter entered a
decree dismissing the bill. 69 Fed. 25. From the decree 80 entered
this appeal is taken.
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The constitution of the state of California, adopted in the year
1849, and which was in force at the time of the organization of the
Central Pacific Railroad Company of California and the Western
Pacific Railroad Company, and at the time when the United States
entered into contract relations with said corporations, and during the
period within which the bonds were earned under the terms of the •
act and were received by the railroad companies, contained in article
4 the following provisions concerning the individual liability of
stockholders of corporations for the payment of the debts thereof:
"Sec. 31. Corporations may be formed under general laws, but shall not be

created by special act, except for municipal purposes. All general laws and
special acts passed pursuant to this section may be altered, from time to time,
or repealed.
"Sec. 32. Dues from corporations shall be secured by such individual lia-

bility of the corporators, and other means, as may be prescribed by law."
"Sec. 36. Each stockholder of a corporation or joint stock association shall

be individually and personally liable for his proportion of all its debts and
liabilities."
The first act of congress creating the contract relations under

which the present suit is brought is entitled "An act to aid in the
construction of a railroad· and telegraph line from the Missouri river
to the Pacific Ocean, and to secure to the government the use of the
same for postal, military, and other purposes," enacted July 1,
1862 (12 Stat. (89). It begins by creating a body corporate under
the name of the Union Pacific Railroad Company, consisting of 158
citizens, named, taken from nearly all the states then loyal to the
Union, together with five commissioners to be named by the secretary
of the interior, and empowers the company to layout and maintain
a continuous railroad and telegraph line from a point on the 100th
meridian of longitude west from Greenwich, between the south
margin of the valley of the Republican river and the north margin
of the valley of the Platte river, in the territory of Nebraska, to the
western boundary of Nevada territory. The point of departure fixed
at the 100th meridian of longitude was about 200 miles west of the
Missouri river. But the same act made provision for the construc-
tion of branch roads and telegraph lines from several points on the
Missouri river, to connect with the main line of the Union Pacific
Railroad Company at the lOath meridian of longitude. These points
on the Missouri river were either mentioned in the act or subse-
quently designated as Sioux City and Council Bluffs in Iowa, Atchi-
son and Leavenworth in Kansas, and Kansas City in Missouri. 1.'he
Union Pacific Company was also authorized, by section 14 of the act,
to build a line of road and telegraph from the western boundary of
the state of Iowa (a point subsequently designated as Council Bluffs),
upon the most direct and practicable route, to the 100th meridian of
longitude, so as to connect with the main line at that point. This
section of road and telegraph was intended as a direct connection
with any railroad that might thereafter be constructed through the
state of Iowa, with a terminus at Council Bluffs. None was then
completed, but a railroad was in progress of construction through
the state from the eastern border to the Missouri river. It was also
provided in section 14 of the act that whenever there should be a
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line of railroad completed through Minnesota or Iowa to Sioux City,
then the said Pacific Railroad Company was authorized and required
to construct a railroad and telegraph line from said Sioux City, upon
the most direct and practicable route, so as to connect with the Iowa
branch of 01' with the main line of the Union Pacific Railroad not fur-

• ther west than the 100th meridian of longitude. The act vested the
Union Pacific Railroad Company with all the powers, privileges, and
immunities necessary to carry into effect the purposes of the act.
It conferred upon the corporation the right of way through the public
lands, and granted to it, for the purpose of aiding in the construction
of the railroad and telegraph line, and to secure the safe and speedy
transportation of the mails, troops, munitions of war, and public
stores thereon, every alternate section of public land, to the amount
of five sections per mile on each side of the said road; and provided
that whenever the company shall have completed 40 consecutive
miles of any portion of said railroad and telegraph line, to the ap-
proval of the commissioners appointed by the president to examine
the same, patents shall issue therefor to the lands so grantfd, and
bonds of the United States shall issue to said railroad company,
of $1,000 each, payable in 30 years after date, bearing 6 per centum
interest, to the amount of 16 of said bonds per mile for such section
of 40 miles; and that to secure the repayment to the United States of
the amount of said bonds, together with interest thereon, the issue
and delivery of said bonds shall ipso facto constitute a first mortgage
on the whole line of the road and telegraph line and roIling stock
and fixtures of the road; and that upon the failure of the company
to redeem said bonds, or any part thereof, when required so to do
in accordance with the provisions of the act, the said road, with all
rights, functions, immunities, and appurtenances, and all lands
granted to the same, then belonging to the company, might be taken
possession of for the use and benefit of the United States. It further
provided that the grants so enumerated were made upon condition
that said company should pay such bonds at maturity, and should
keep said railroad and telegraph line in repair and use, and should
at all times transmit dispatches over said telegraph line, and
transport mails, troops, and munitions of war, etc., upon said railroad
for the government whenever required to do so; and that said com-
pany might pay the United States, wholly or in part, in said bonds so
granted, or treasury notes, or other evidences of debt against the
United States, to be allowed at par; and that, after said road should
be completed, and until said bonds were paid, at least 5 per centum
of the net earnings of said road should be annually applied to the
payment thereof. The act also gave authority to the Leavenworth,
Pawnee & Western Railroad Company of Kansas (afterwards known
as the Kansas Pacific) to construct a railroad and telegraph line from
the Missouri river, at the mouth of the Kansas river, to the aforesaid
point, on the 100th meridian of longitUde west from Greenwich, upon
the same terms and conditions in all· respects as are provided in the
act for the construction of the Union Pacific Railroad, and to meet
and connect with the same at the meridian of longitude aforesaid;
and that, in case the general route of the line of road from the



UNI1'ED STATES 'V. STANFORD. 351

Missouri river to the Rocky Mountains should be so located as to
require a departure' northwardly from the proposed line of said
Kansas road before it reaches the meridian of longitude aforesaid,
the location of said Kansas road shall be made so as to conform
thereto; the route in Kansas, west of the meridian of Ft. Riley, to
be subject to the approval of the president of the United States. By
section 12 of the amendatory act of July 2, 1864, the Leavenworth,
Pawnee & Western Railroad Company (then known as the Union
Pacific Railroad Company, Eastern Division, and afterwards as the
Kansas Pacific) was required to build a railroad from the mouth of
the Kansas river, by way of Leavenworth, or, if that were not deemed
the best route, thenthe said company should, within two years, build
a railroad from the city of Leavenworth to unite with the main stem
at or near the city of Lawrence, Kan. It was further provided
by this section that, if the Union Pacific Railroad Company should
not be proceeding in good faith to build its road through the terri-
tories when the Kansas Pacific should-have completed its road to the
100th degree of longitude, then said last-named company might pro-
ceed to build its road westward until it met and connected with the
Central Pa.cific Railroad on the same line, the railroad from the
mouth of the Kansas river to the 100th meridian of longitude to be
made by way of Lawrence and Topeka, or on the bank of the Kansas
river opposite said towns. By the thirteenth section of the act of
July 1, 1862, the Hannibal & St. Joseph Company of Missouri was
authorized to extend its road from St. Joseph, in Missouri, via Atchi-
son, in Kansas, so as to connect with the Leavenworth, Pawnee &
Western Railroad through Kansas, or with the Union Pacific, from
the western boundary of Iowa. By means of these several branches
from different points on the Missouri river, converging at the 100th
meridian of longitude, 'the main line across the continent was to be
brought into direct communication with lines of interstate traffic
in the direction of important trade centers and the populous sections
of the Eastern coast. 'l'he Union Pacific Railroad Company, as we
have seen, was authorized to construct a railroad and telegraph line
from the Missouri river to· the 100th meridian, and from this point
of departure to construct the main line to the western boundary of
Nevada territory, but the purpose of the act of July 1, 1862, as ex-
pressed in its title, was "the construction of a continuous line of
railroad and telegraph from the Missouri river to the Pacific coast."
The scheme, therefore, involved a further provision for the western
terminus of the road on the Pacific coast. The ninth section pro-
vided as follows:
"ThE' Central Pacific Railroad Company of California, a corporation existing

under the laws of the state of California, are hereby authorized to construct
a railroad and telegraph line from the Pacific coast, at or near San Francisco,
or the navigable waters of the Sacramento river, to the eastern boundary of
California, upon the same terms and conditions, in all respects, as are con-
tained in this act for the construction of said railroad and telegraph line first
mentioned, and to meet and connect with the first mentioned railroad and
telegraph line on the eastern boundary of California. Each of said companies
shall file their acceptance of the conditions of this act in the department ot
the interior within six months after the passage of this act."
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The tenthllection provided that the said company chartered under
the laws of Kansas and the said company chartered under the laws
of California, or either thereof, may, after completing their roads
respectively, unite upon equal terms with the first-named comp3J1y
(to wit, the Union Pacific Railroad Company) in constructing so
much of said railroad and telegraph line and branch railroads and
telegraph lines as were in the act mentioned, "through the territo-
ries from the state of California to the Missouri river, as shall then
remain to be constructed, on the same terms and conditions as pro-
vided in this act in relation to the said Union Pacific Railroad Com-
pany." The tenth section further provides that the Hannibal & St.
Joseph Railroad, the Pacific Railroad Company of Missouri, and the
Union Pacific Company, or either of them, on filing their assent to
this act, may unite upon equal terms, under this act, with the said
Kansas Company, in constructing said railroad and telegraph to said
meridian of longitude, with the consent of the state of Kansas; and
that, in case the Union should complete its line to
the eastern boundary of California before it is completed across the
state of California by the Central Pacific Railroad Company of Cali-
fornia, it might continue in constructing the same through. California,
with the consent of that state, upon the terms mentioned in the act,
until said roads should meet and connect, and the whole line of said
railroad and telegraph should be completed. "And the Central Pa-
cific Railroad Company of California, after completing its road across
said state, is authorized to continue the construction of said railroad
and telegraph through the territories of the United States to the
Missouri river, including the branch roads specified in this act, upon
the routes hereinbefore and hereinafter indicated, on the terms and
conditions provided in this act in relation to the said Union Pacific
Railroad Company, until said roads shall meet and connect, and the
whole line of said railroad and branches and telegraph is completed."
The act contains further provision for special aid by additional bonds
in constructing the road through mountainous and difficult regions
of country, for a uniform track upon the entire line of railroad and
branches, the width to be determined by the president of the United
States, for prescribed and limited grades and curves of the roadbed,
and provides that, so far as concerns the government, the whole line
of said railroad and branches and telegraph shall be operated and
used for all purposes of communication, travel, and transportation
as one connected, continuous line. It provides also that the Mis·
souri and Kansas and California corporations assenting to the provi·
sions of the act shall receive and transport all materials required for
constructing and furnishing the Union Pacific line, at cost, over the
portions of the roads to be constructed by said companies under the
ad. There are other provisions concerning the extension of the
roads so mentioned, and the connection thereof with the other lines
named in the act. In section 15 there is the general provision:
"That any other railroad company now incorporated, or hereafter to be in·

corporated, shall have the right to connect their r9ad with the road and
branches provided for by this act, at such places and upon such just and
equitable terms as the president of the United States may prescribe."
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Section 16 provides:
"That at any time after the passage ot this act allot therllUroad companies

named herein, and assenting hereto, or any two or more ,of them, are author-
!zed to form themselves into one consolidated company; notice of such con-
solidation, in writing, shall be filed in the department .of the interior, and
such consolidated company shall thereafter proceed to construct said railroad
and branches and telegraph line upon the terms and conditions provided in
this act."

The seventeenth section provides,.in substance, that in case any
of the companies so named shall fail to comply with the terms of
the act by not completing said road and telegraph and branches with-
in a reasonable time, or by not keeping the same in repair, congress
may pass. an act to insure the speedy completion thereof, or put the
same in repair, and may direct the income thereof to be thereafter
devoted to the use of the United States, to repay all expenditures
caused by such default or neglect; and that, in case said roads are
not completed so as to form a continuous line of railroad from the
Missouri river to the navigable waters of the Sacramento river, in
California, by July 1, 1876, the whole of said railroads, together with
all their furniture, fixtures, rolling stock, etc., shall be forfeited to
and be taken possession of by the United States; and the United
States reserves unto itself the possession of 25 per centum of the
bonds granted to aid said roads along certain parts of said roads,
and 15 per centum of bonds upon other portions thereof, until the
road should be completed as required by the act. In the eighteenth
section it was enacted that "congress may, at any time, having due
regard for the rights of said companies named herein, add to, alter,
amend, or repeal this act."
On July 2, 1864, congress amended the act of 1862. 13 Stat. 356.

It conferred upon the corporations named in that act the power of
eminent domain, and prescribed the method of its exercise, doubled
the grant of lands to aid the construction of the road, repealed the
requirement that a portion of the bonds should be reserved as se-
curity for the completion of the road, and provided that the aided
companies might each issue their own first mortgage bonds on their
respective railroad and telegraph lines, to an amount not exceeding
the amount of the bonds of the United States, and that the lien of
the United States bonds should be subordinate to that of the bonds
so issued by the companies. It defined with great particularity and
detail the method of consolidation of the corporations. It provided,
substantially, that any two or more of the companies authorized to
participate in the benefits of the acts were empowered at any time
to unite and consolidate, upon such terms and conditions and in such
manner as they might agree upon, not incompatible with the act, or
the laws of the state or states in which the roads of such companies
might be, and to assume and adopt such corporate name and style
as they might agree upon, with capital stock not to exceed the actual
cost of the roads so consolidated; and that, upon filing a copy of
such consolidation in the department of the interior, such organiza-
tion would "succeed to, possess, and be entitled to receive from the
.united States, all and singular the grants, benefits, immunities,

v.70F.no.4-23
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guarantees, acts, and things to be done and performed, be subject
to theslWle conditions, restrictions, and requirements which
said coxnpauies res,.pectively, at the time of such consolidation, are,·
or may be entitled to under this act, in place and substitution of said
companies so consolidated respectively"; and that all other provi-
sions Of the act, as far as applicable, were to apply to such consoli-
dated organization. It was further provided that if, upon the comple-
tion of such consolidated organization of the roads, or either of them,
of the companies so consolidated, any other of the road or roads of
either of the other companies authorized as aforesaid (and forming,
or intended or necessary to form, a portion of a continuous line from
each of the several points on the Missouri river to the Pacific coast)
should not have constructed the number of miles of its said road
within the time required, such consolidated organization might con-
tinue the construction of its road and telegraph in the direction and
route upon which such incomplete or unconstructed road was author-
ized to be built, until the continuation of the road of such consoli-
dated organization should reach the constructed road and telegraph
of the other company, and at such point to connect and unite there-
with, etc. It was further provided that such consolidated company
should pay to any defaulting company the value, to be estimated by
competent engineers, of all the work done and material furnished by
such defaulting company, which might be adopted and used by said
consolidated company in the progress of the work, subject to the fur-
ther prOVision, however, that the defaulting company might, at any
time before receiving pay for its work and material, on its own elec-
tion, pay the consolidated company the value of the work done and
material furnished by the consolidated company, to be estimated, etc.,
and resume the control of its road. The same privilege of extending
its road after completing that part which it was required to build
was extended to the individual companies under the same circum-
stances as provided for the consolidated company. In case there
should be more than one consolidated company, the same terms and
conditions should apply to both.
The Central Pacific Railroad Company of California filed its ac-

ceptance of the terms of the first act upon January 1, 1863. On the
8th day of October it increased its capital stock to $20,000,000, and
on July 15, 1868, increased the same to $100,000,000. The bonds of
the United States were issued, payable 30 years from date of issue,
and were received by the companies at various dates from January 6,
1865, to December 31, 1869. The Western Pacific Railroad Com-
pany of California was incorporated under the laws of that state on
the 11th day of December, 1862, for the purpose of building a rail-
road and telegraph line from the city of San Jose to the city of
Sacramento. It is alleged in the bill that this road "was intended
to be, and in fact was, a part of the road which congress authorized
and desired should be constructed from the Missouri river to the
Pacific Ocean under the act of July 1, 1862, and the acts amendatory
thereof." By an assignment from the Central Pacific Railroad Com-
pany of California to the Western Pacific Railroad Company, made
October 31, 1864, the Western Pacific Railroad Company was author-
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ized to build that portion of the railroad and telegraph line. This
railroad and telegraph line was intended to connect at San Jose with
the San Francisco & San Jose Railroad Company, and at Sacramento
with the central Pacific Railroad Company. On March 3, 1865, con-
gress so amended the prior acts as to allow the Western Pacific Rail-
road Company of California to issue its bonds in the same manner
as was provided for the other companies, and enacted that the as-
signment made by the CentI'al Pacific Railroad Company of Oalifor-
nia to the Western Pacific Railroad Company of the right to con-
struct all that portion of said railroad and telegraph line from the
city of San Jose to the city of Sacramento be ratified and con-
firmed to the said Western Pacific Railroad Company, "with all the
privileges and benefits of the several acts of congress relating thereto,
and subject to all the conditions thereof." On the 22d day of June,
1870, the Central Pacific Railroad Company of California and the
Western Pacific Railroad Company amalgamated, and consolidated
the two corporations into one company under the name of the Central
Pacific Railroad Company. On May 7, 1878, congress enacted the
sinking fund act, in which it was affirmed that "said Western Pacific
Railroad Company has become merged in and consolidated with said
Central Pacific Railroad Company, under the name of the Central
Pacific Railroad Company,whereby the said Central Pacific Railroad
Company has become liable to all the burdens, duties and obligations
before resting upon said 'Vestern Pacific Railroad Company." The
act further provides for a sinking fund, to be created out of one-half
the compensation for services which might be rendered to the govern-
ment by the Central Pacific Railroad Company and the Union Pacific
Railroad Company; the other half of such compensation to be ap-
plied in liquidation of the interest on the subsidy bonds.
Upon these statutes, so constituting the contract relation between

the United States and the Central Pacific Railr()ad Company, the
questi()n arises whether or not it was the intention of the United
States to hold the stockholders of that corporation individually liable
for the default of the railroad company in case of its failure to pay
its debt to the United States when due, and whether or not the pro-
visions of those statutes, and the course of dealing of the United
States with the corporations therein mentioned, were such as to
justify the stockholders of the Central Pacific Railroad Company in
believing, at the time they became stockholders in said company, or
in either of the companies subsequently consolidated therein, and at
the time the debt to the government was incurred, that they were
as free from individual liability for such debt as were the stockhold-
ers of the Union Pa'cific Railroad Company, or the stockholders of
the other corporations which were aided in like manner. Upon the
one hand, it is urged that, while the Union Pacific Railroad Company
received its corporate franchises from the United States, and was
therefore to some extent under the control of the government, which
was its sovereign, the Central Pacific Railroad Company received
none of its corporate privileges or immunities from the United States,
but took its life and attributes from the state of California, and that
the rights and privileges which it acquired from the government
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were taken by contract, and not otherwise; and that when its rep-
resentativeswent from the state of California to congress, and there
asked aid from ,the government to construct its road,' it sent with
said representatives and submitted to congress the provisions of its
charter from the state of its creation, a portion of which charter was
the constitutional provision of the state, declaring that stockholders
should be individually liable for all the debts of the corporation; and
that it must be presumed ·that in entering into .contract relations
with a corporation of which it was not the sovereign the United
States must :have had .regard to the laws of the state under which
the corporation was organized, and under which it might eventually
be required to enforce its demands ; and that, notwithstanding it
appears from the acts of congress that no reference was therein ex-
pressly made to such ultimate liability of stockholders, the omission
is unimportant; and that the rights of the governmentin the present
suit are not to be determined by what was thought of or omitted
at the time the contract was entered into, but by reference to the
remedies afforded it by law to enforce its demands in a forum in the
state where the corporation was created.
In order to understand the relation of the United States to the

corporations that entered into this agreement in the year 1862, it is
necessary to refer to the condition of the country, the situation of
the territory to be affected by the improvement, and the purposes
that the United States had in view in fostering the enterprises con-
templated in the act. Those purposes have heretofore been advert-
ed to and considered by the supreme court in cases of litigation be-
tween the bond-aided corporations and the United States, and it will
be sufficient for the purposes of this opinion to quote from the ex-
pressions of the views of that court. Said Mr. Justice Davis, in U.
S. v. Union R. Co., 91 U. S. 79, 81, 89:
"The bonds in question were issued in pursuance of a scheme to aid in the

construction of a great national highway. • • • The war of the Rebellion
was in progress; and, owing to complications with England, the country had
become alarmed for the safety of our Pacific possessions. The loss of them
was feared in case those complications should result in an open rupture; but,
even if this fear were groundless, it was qUite apparent that we were unable to
furnish that degree of protection to the people occupying them which every
government owes to its citizens. It is true, the threatened danger was hap-
pily averted; but wisdom pointed out the necessity of making suitable pro-
vision for the future. This could be done in no better way than by the con-
struction of a railroad acrol;ls the continent. • • • But the primary object
of the government was to advance its own interests, and it endeavored to
engage individual co-operation as a means to an end,-the securing a road
which could be used for its own purpOses. The obligations, therefore, which
were imposed on the company incorporated to build it, must depend on the
true meaning of the enactment itself, viewed in the light of contemporaneous
.history. • •• Of necessity,. there were risks to be taken in aiding with
money or bonds an enterprise unparalleled in the history of any free people,
the completion of which, if practicable at all, would require, as was supposed,
twelve years. But these risks were common to both parties. Congress was
obliged to assume its share, and advance the bonds, or abandon the enter-
prise; for. clearly the grant of lands, however valuable after the road was
finished, could not be available as a resource for building it. If the road were
a success, in a.ddition to the benefits it would confer on the United States the
corporation wO'qld be in a situation to repay the advances for interest, and
the principal When due. If, on the contrary; it proved to bea failure, sub-
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jectlng the private persons who invested their capital in it to a total loss,
there would be left the entire property of the corporation, of which immedi-
ate possession could be taken by the government on a declaration of for-
feiture."
In U. S. v. Union Pac. R. Co., 98 U. S. 614, Mr. Justice Miller said:
"But in its anxiety to secure the rapid prosecution of the work-an end

more important to it than to anyone else, and still more important to the
people, whom it represented-it postponed this lien to another mortgage, that
the means might be raised to complete the road."
In the Sinking Fund Cases,99 U. S. 723, Mr. Chief Justice Waite

said:
"Great undertakings like this, whose future is at the time uncertain, re-

quiring, as they do, large amounts of money to carry them on, seem to make
it necessary that extraordinary inducements should be held out to capitalists
to enter upon them, since a failure is almost sure to involve those who make
the venture in financial ruin."
Aside from the scope of the internal improvements which were

contemplated, and the emergency which impelled their inception,
there is much in the language of the acts to indicate that in treat-
ing with the Central Pacific, as well as the other railroad companies
mentioned in the contracts, the United States was pursuing a general
scheme of internal improvement, and in so doing was dealing with
all the aided companies upon terms of liberality and equality. :No
discrimination is made in favor of either the corporation created by
act of congress or the corporations existing under the laws of the
states which were the beneficiaries of the act. In incorporating the
Union Pacific Railroad Company, congress was silent upon the sub-
ject of the individual liability of its stockholders. Those stockhold-
ers, therefore, cannot be individually held for the payment of the
debts of that corporation, since the individual liability of stockholdel'H
is a creation of statute law, and must affirmatively appear by the
provisions of the law controlling the corporation when the debt waH
incurred. The other corporations mentioned in the act, with the
exception of those of the state of California, were organized undel'
the laws of states which impose upon the stockholders of railroad
corporations no individual liability for corporate debts. Since the
United States had the same national benefits in view in creating the
one company and in endowing all the companies with the same grants
and franchises, it must be presumed that there was imposed upon
the Union Pacific Company and its stockholders every duty and ob-
ligation then deemed necessary for the public interest.
In interpreting the language of the act which confers upon the

other corporations so aided the benefits mentioned in the act upon
the same terms and conditions that were specified in the grant to
the Union Pacific Railroad Company, it is just to. say, under the cir-
cumstances, that more was intended than that the other companies
should receive the land grants, the rights of way, the bonds, and the
other rights and privileges which were therein enumerated, upon the
same terms and conditions that were, by express words, attached to
the grant to the company first named. It is true, the grant was to
the corporation, and a corporation is a creature of the law, distinct
from the members that compose it, and the corporations aided by tht"
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act were and are corporate entities, "artificial beings, invisible, in-
tangible, and existing only in contemplation of law" (D:;lrtmouth
College v. Woodward, 4 Wheat. 636); but they were, nevertheless,
aggregations of individuals, inessential features differing but little
from partnerships. In Muller v. Dows, 94 U. S. 445, it was said that
when a suit is brought in the federal courts by or against a corpora-
tion "it is regarded as a suit brought by or against the stockholders
of the corporation, and for the purpose of jurisdiction it is com-
elusively that all the stockholders are citizen.s of the state
which by its laws created the corporation." The real parties in
interest, the real beneficiaries. of the act, were not the corporate
names nor the corporate franchises, but the individuals who owned
and held the stock and controlled and managed the corporations,
and invested money in the railroads. The object of the act was to
induce persons to subscribe for stock in the aided corporations, and
to invest their private capital in an improvement which was expected
to result in great benefit to the government. It was the stockhold·
ers, therefore, that were intended to be protected by the act when it
declared that all the companies should receive the aid of the United
States upon the same terms and conditions. It was to them that
the inducement was held forth. It is reasonable to infer that it
would havtl been impossible to obtain subscriptions to stock, or in-
vestment of money in this gigantic enterprise,subject to the under-
stood and agreed contingency that the subscribers might not only
lose the amount of their stock,but imperil their private fortunes for
the repayment of the bonded debt.
In the well-considered case of Ohio Life Ins. Co. v. Merchants' Ins.

Co., 11 Humph. 1, 17, the court had occasion to construe the charter
of the Merchants' Insurance & Trust Company of Nashville, which
had been incorporated under an act of the legislature extending to
it the provisions of· "An act equalizing the rights and privileges of
insurance companies of this state." The act so referred to was the
charter of the Knoxville Insurance Company, in which it was pro-
vided as follows: '
"All rights and privileges granted by this act, which have not heretofore

been granted to any of the existing insurance companies of this state, shall
be, and the same are hereby granted to them, and that any right or privilege
heretofore granted to any existing Insurance office in this state is hereby ex-
tended to the corporation herein created, so as to place all institutions of
the same kind on the saI"le footing."

The court said:
"In construing this statute It is material to observe Its obvious and evident

intention to place all insurance companies on a footing of equality, and,
though 'rights and privileges' are the words employed in'the former part of
the section, yet, In order to give effect to the intention, it must be understood
as implying responsibilities, obligations, and duties also; otherwise insur-
ance companies would not be, as they were intended to be, on a footing of
equality, '" '" '" We are of opinion that the Nashville company, in receiv-
ing the rights imd franchises, incurred also the 'obligations and duties stated
In the charter of the Knoxvflle company."

The court thereupon, after enumerating tIle list of rights so con·
ferred upon the Knoxville company by charter, proceeded to hold that
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the Nashville company had, by reason of the general provisions of the
act just quoted, become subject to all the obligations and restrictions
which had been imposed upon the Knoxville company, one of which
was the following:
"The individual property, both real and personal, of every stockholder in

the said institution shall be held and bound for the payment of the debts of
said corporation to the full amount of his or her stock in said corporation."
The distinct doctrine of that decision is that a law imposing indi-

vidual liability upon stockholders is a law directly applying to the
corporation itself, and constitutes an obligation and a restriction
upon the corporation. If the stockholders of the Knoxville company,
instead of· being liable for corporate debts, had been by law made
exempt therefrom, the Tennessee court, upon the same reasoning,
would have been compelled to hold that such individual immunity
possessed by the stockholders of that company passed to the stocl,-
holders of the Nashville company by a grant of all the rights and
franchises enjoyed by the other company.
In the case of Humphrey v. Pegues, 16 Wall. 244, the Northeastern

Railroad Company had been incorporated under an act of the legisla-
ture which did not exempt its stock from taxation. Subsequentl.y
its charter was so amended that its corporate stock and its real estate
were made exempt from taxation during its corporate existence.
rfhereafter the legislature conferred upon another corporation named
"all the powers, rights, and privileges granted by the charter" of the
first company. A suit was brought by the stockholders of the sec-
ond company to restrain the collection of a tax upon their stock. It
was held that the privileges so granted to the second company in-
cluded the exemptic,n of stock from taxation. The court recognized
the principle that immunity- of stock from taxation, although it is a
privilege incapable of being enjoyed by the corporation under its
corporate name or in its corporate capacity, and is available only for
the protection of the individual stockholder, is nevertheless one of
the privileges belonging to the corporation, granted to it by its
tel'. That principle was subsequently affirmed in 'fennessee v.
Whitworth,117 U. S. 139, 6 Sup. Ct. 649, and Keokuk & W. R. Co. v.
:.\fissouri, 152 U. S. 301, 14 Sup. Ct. 592.
But there is in the act of 1862 further expression of the intention

of the United States to deal equally and impartially and without dis-
crimination with all the other parties to the contract. It is found
in the permission which is therein granted to either company, in
case of the default of the other, to build all of the road. It thus
appears that the attitude of the United States to each company was
such that it was a matter of indifference to the government whether
the Central Pacific Railroad Company or the Union Pacific Company
built the road that was to be aided by the government bonds and
subsidy. If, under this permission, the Union Pacific had built the
whole road, it is evident that there would have been no individual
liability of its stockholders to repay the debt now due the United
States, or any part thereof. The same would be true if the Kansas
Pacific had built the road. Had the Central Pacific constructed the
whole road, if its stockholders are individually liable for this debt,
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the United States might now have recourse upon them for the whole
of the bonds and interest now due from both corporations. It is
im,possible to, cOllceive that if congl"ess then had in view the ultimate
liability of the stockholders of the Central Pacific Company it would
not at the same time have imposed a like liability upon the stock-
holders of the· corporation which it called into existence, and it is
likewise impossible to conceive that, while looking to such ultimate

of the .stockholders of the one company and releasing the
stockholders of· the other company therefrom, there should have been
expressed in the act the grant of equal permission and opportunity
to each companyto obtain bonds, and that no preference should have
been expressed as to which corporation should. be debtor to the
United States for the repayment of the same. n is apparent the
Up.ited States were not dealing with the Central Pacific Railroad
Company of California solely as a corporation created under the laws
of that state, and with reference to the powers conferred upon it by
its own charter, but as a corporation endowed with the powers which
the government had itself bestowed, one of which was the right of
way over lands of the United States within the state of California,
and another was the express grant of the power to construct and
maintain a railroad within the state of California from San Jose to
Sacramento, and eastward .beyond the border line of that state, to
connect with the Union Pacific. It is with reference to these wider
and more comprehensive rights so conferred upon it by the govern-
ment that its relation to the government is to be measured, and not
upon the narrower lines which would control the ordinary contract
of an individual with a private corporation. Said Mr. Chief Justice
Waite in the Sinking Fund Oases:
"The only material difference between the Central Pacific Company and the

Union Pacific lies in the fact that in the case of the Central Pacific the special
franchises, as well as the land and subsidy bonds, were granted by the United
States to a corporation formed and organized under the laws of California,
while in that of the Union Pacific congress created the corporation to which
the grants were made." 99 U. S. 727.

In those cases.the court sustained the power of congress to re-
quire the companies to provide sinking funds against the maturity
of the bonded debt, not alone upon the ground that there had been
reserved to the United States in the contract the right to amend the
acts, but upon the ground that the United States sustained to both
companies such sovereign relation as to authorize it to impose rea-
sonable regulations upon the management of the affairs of the cor-
porations. In all its dealings with the two companies the United
States has never asserted greater power of control over the Union
Pacific Company than over the Central Pacific Company, notwith-
standing its sovereign .relation to the former. The measure of its
right over both is defined in the Sinking Fund Cases. It could take
from neither any of the privileges it had bestowed. It could require
of neither additional security for the debt. It could impose upon
neither restrictions or obligations not already imposed, but it might
lawfully require each to make due preparation for the performance
of contracts already entered into.
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In California v. Central Pac. R. Co., 127 U. S. 1, 38, 8 Sup. Ct. 1073.
it was held that the franchises conferred upon the Central Pacific
Company could not be taxed by the state without the permission of
the general government. In arriving at that conclusion it became
necessary to consider the relations sustained by that company to the
government under the provisions of the acts which are here under
consideration. After ,referring to the findings of the lower court, in
which were set forth the incorporation of the Central Pacific Rail-
road Company of California and the Western Pacific Railroad Com-
pany, their subsequent consolidation, the various acts of congress
under the pro1'isions of which there had been constructed a contin-
uous line of railroad from the Missouri river to the Pacific Ocean,
the court said:
"If we turn to the acts of congress referred to by the court, we shall find
that franchises of the most important character were conferred on this com-
pany. Originally, the Central Pacific Railroad Company of California had
only power to construct a rallroad from Sacramento to the eastern
of the state."

The court thereupon, after quoting the terms of the act, proceeded
to say:
"Thus, without referring to the other franchises and privileges conferred

upon this company, the fundamental franchise was given by the oct of 1862
and the subsequent acts to construct a railroad from the Pacific Ocean across
the state of Catifornia and the federal territories until it should meet the
Union Pacific, which it did meet at Ogden, in the territory of Utah. This im-
portant grant, though in part collateral to, was independent of, that made to
the company by the state of California, and has ever since been possessed
and enjoyed. The present company has it by transfer from and consolida-
tion of the original companies, by which its existence and capacities were
constituted. Such consolidation was authorized by the sixteenth section of
the act of congress of July 1, 1862, and the sixteenth section of the act of
,Tuly 2, 1864, taken In connection with the Ilecond section of the act of March
3, 1865, referred to In the findings of the court. 'l'he last-named act ratified
the transfer by the Central Pacific to the Western Pacific of a portion of its
road extending from San Josl} to Sacramento, and conferred upon the latter
company all the privileges and benefits of the several acts of congress re-
lating thereto, and subject to all the conditions thereof. If, therefore, the
Central Pacific Railroad Company is not a federal corporation, its most im-
portant franchises, including that of constructing a railroad from the Pacific
Ocean to Ogden City, were conferred upon It by congress."
The supreme court has repeatedly held that, where corporations

are consolidated under and by virtue of an act of congress, they are
to be treated as formed and organized under the act
of congress." U. S. v. Central Pac. R. Co., 99 U. S. 450; Ames v.
Kansas, 111 U. So 449, 461, 4 Sup. Ct437; Pacific Railroad Removal
Oases, 115 U. So 1, 14, 5 Sup. Ct. 1113. The Kansas Pacific was a
corporation originally organized under the laws of Kansas, and after-
wards consolidated with lhe Union Pacific under the laws of the
United States. "In this respect its relations to the laws of Kansas
were like the relations the consolidated Central and Western Pa-
cific to the laws of California. In the Pacific Railroad Removal
Cases (115 U. S. 1-16, 5 Sup. Ct. 1113), the supreme court, speaking
of the Kansas road, said that it "must be regarded as a corporation
organized under and by virtue of the laws of the United States"; and
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it was so treated byihe ,court in considering the relation of that com-
pany to the jurisdiction of the United States, for the reason, as there
stated, "that the whole being, capacities, authority, and obligations
of the company thus consolidated are so based upon, permeated by,
and enveloped in the acts of congress referred to, that it is impracti-
cable, so far as the operations and transactions of the company are
concerned, to disentangle those qualities and capacities which have
their source and foundation in these acts from those which are de-
rived from state or territorial authority."
But perhaps the provision of the act most clearly indicative of the

invitation of congress to owners of private capital to invest the same
in the stock of these corporations upon terms of equality, and upon
the understanding that there should be to all alike freedom from
individual responsibility, is that which authorizes the consolidation
of said corporations, or any two or more thereof, for the building of
the whole or any portion of the road. If the Union,Pacific Railroad
Cbmpany had, in pursuance of this permission, consolidated with the
Central Pacific, either before or after the construction of the roads,
it is obvious that the governmentwould now have no recourse to the
individual liability of any stockholder in such consolidated corpora-
tion. It would be impossible for a portion of the stockholders to
stand in'one attitude to the United States while the remainder stood
in another.. Under such consolidation, accomplished by autho'rity of
the United States, it is manifest that all members must necessarily
have stood upon an equal footing; and, as some were free from
individual liability,it follows that all must have been free. It is
clear that the .stockholders of the Union Pacific Company, by amal-
gamating with the Central Pacific, would not have. been made subject
to the individual liability imposed upon the latter company by the
laws of California; and it is equally clear that the stockholders of
the Central Paci1i,c Railroad Cpmpany, going into such a consolidated
corporation, must have stood, upon an equal footing with others, at
least so far as concerned the contract rights of the United States,
which, by the language of the statute, had invited the two companies
thus to join in one.. And the act so indicates in terms. The amend-
ment of 1864 expressly provides that such consolidated corporation
"shall succeed to, possess, .and be entitled to receive from the govern-
ment of the United States, aliI and singular the grants, benefits, im-
munities, gllar;:tntees, acts, and things to be done and performed, and
be subject to the same terms, conditions, restriCtions, and require-
ments which said companies respectively, at the time of such con-
solidation, are or may be entitled or subject to under this act, in place
and substitntion of said companies so consolidated' respectively."
Here is a distinct declaratioJ;i of the absolute equality of the terms,
conditions, restrictions, and immunities which then existed, and were
possessed riot alone by all the companies, but by the stockholders of
all the companies, so far as concerned the United States. The act
says that those grants, immunities, and conditions are, before the
consolidation, one and the same thing for each of said corporations,
and that after consolidation the attitude of the stockholders of the
consolidated company will not be different from that of the stockhold·
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ers of the companies so uniting. It is the plain import of the words
here used that the United States not only agreed not to look to the
individual liability of any stockholder of such consolidated corpora-
tion, but that, in the view of congress, the relation of no stockholder
to the United States would be changed by such consolidation, and
that no remedy or right of recourse of the government for the enforce-
ment of the bonded debt would be impaired or affected thereby. Had
such consolidation taken place, the new company would have been a
corporation created under the laws of the United States, which
permitted the consolidation, and prescribed the terms and method
thereof. Where two railroads are consolidated into one, it is true
that, so far as concern the duties and restrictions theretofore im-
posed upon the roads, each remains unaffected by the consolidation,
for the roads themselves remain unchanged. Tomlinson v. Branch,
15 Wall. 460; Branch 'v. Charleston, 92 U. S. 682. But such is not
the case with the status of the stock and the stockholders. The old
stock is surrendered, and new is issued, and, as to all debts thereafter
incurred, it is obvious that all stockholders sustain one and the same
relation to the creditor. Shields v. Ohio, 95 U. S. 319; Railroad Co.
v. Maine, 96 U. S. 499; Tennessee v. Whitworth, 117 U. S. 139, 6
Sup. Ct. 649; Keokuk & W. R. Co. v. Missouri, 152 U. S. 301,14 Sup.
Ct. 592.
It is well-settled law that the creditor of a corporation may, by

express contract at the time the debt is incurred, waive his rij:!;ht to
collect from the stockholders debts which the corporation may fail
to pay. "If a person chooses to deal with a partnership or joint-stock
company upon the terms that its funds, and they only, shall be avail'
able to make good his demands, he cannot afterwards depart from
those terms, and hold the members individually liable, as if no such
restriction had been agreed to. * * * This right, although se-
cured in express terms, may be waived by the creditor by express con-
tract; and it is equally free from doubt that it may be waived by con-
duct on the part of the creditor, either at the time of making the con-
tract or subsequently, indicating a clear understanding between the
contracting parties that the creditor is to look only to the corporate
funds, and not to the indi vidual liability of the shareholders." 3
Thomp. Corp. pp. 2163, 2164, § 3008; Basshor v. Forbes, 36 Md. 154;
Brown v. Slate Co., 134 Mass. 590; Ohio Life Ins. Co. v. Merchants'
Ins. Co., 11 Humph. 1.
It is our judgment that the terms of the contract between the

United States and the Central -Pacific Railroad Company, so far as
concerns the waiver of the individual liability of the stockholders of
that company, fully meet the requirements of this exposition of the
law. The statutes of the United States, the policy and scheme of
the government in undertaking the internal improvements, the uni-
form course of dealing of the United States with all the corporations
which entered into contract relations with them, were clearly suffi-
cient to justify the belief of all shareholders that the right of re-
course against the individual members of the companies created
under the laws of California was waived by the United States; and
the course of subsequent action of the United States with reference
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to these is confirmatory of that view. It was in the
light of these .the stockholders subscribed to the stock,
and there can be no doubt that they became and remained share-
holders by reason of their faith and reliance in that understanding.
The controlling canon of interpretation of contracts is to ascertain
what the parties themselyes meant and understood. We hold that
this was what was meant and understood by the parties to this con-
tract. ' It has been urged upon the argument that the directors of
the Oentral Pacific Railroad Company, one of whom was the defend-
apt's testator, have wrecked that company, have depleted its treas-
ury, and have thereby acquired private fortunes of great magnitude.
This argument is foreign to the question under consideration. This
suit is brought to enforce a liability which, if it exist, is purely a
creature of statute. before the court is one of the in-
terpretation of the law and the contract of the parties in interest.
The inquiry is not aided by reference to the inequitable conduct of
the directors of the Central Pacific Railroad Company after the con-
tract was entered into. The rights of the defendant in this case
are to be measured by the same rules that would apply to an obscure
stockholder, innocent of wrong to the government, and unclothed
with power to direct the action of the corporation as an officer thereof.
The rights of the defendant here depend upon the contract and the
law applicable thereto. They may not be impaired by reason of the
inequity, if any there were, of the defendant's testator in his dealing
with the United States. If it be true, as alleged, that the money and
the land of the United States which were given in aid of the construc-
tion of the Central Pacific Railroad have been diverted from the
purpose for which they were bestowed, there is undoubtedly an ade-
quate remedy in a suit brought to reach such diverted assets. There
is no such remedy in this suit. The view we have taken of the main
question involved in the controversy renders it unnecessary to con-
sider the other questions which were discussed. It is our judgment
that the demurrer to the bill was properly sustained for want of
equity, and the decree of the circuit court is accordingly affirmed.

SUNSET TELEPHONE & TELEGRAPH CO. v. DAY et al.
(Circuit Court ot Appeals, Ninth Circuit. October 8, 1895.)

No. 214.
1. INSTRUCTIONS TO JURy-ERROR CURED B1'FINDING.

Plaintiffs sued defendant for the value of certain telephone poles, fur-
nished by them upon a contract with defendant, and for $245 freight on
certain material transported by them at defendant's request. Defendant
claimed that a large part of the poles had been unlaWfully cut by plain-'
. tiffs on the land of a third party. and did not belong to plaintiffs, 'who
.,·could not recover their value. It also claimed that other countercharges
'fully offset plaintiffs' claims, including the $245. The. court instructed
.the jury that the question of title' to the poles was the only one at issue,
that if they found that any of the poles were cut on land of a third party
. they were to fix the value of the poles so cut, and, after deducting it from
the contract price, find a verdict for the plaintiffs balance, and, if

was nothing .after such deduction, aM the other de-


