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action in which the said property was seized. The determination
as to whether the claimant was an officer of a court of the state of
Oregon fixed the right to the possession of the Alliance, and hence
the right of the court to proceed and make any decree concerning the
same. While it may be true, as contended by appellants, that the
jurisdiction of a court over a cause of action presented in a libel is
one thing, and the right to proceed and try the facts presented there-
in is another matter, owing to the fa¢t the court has not acquired
jurisdiction over the defendant named in the libel, still we think the
question is presented here as to whether the court, by losing the pos-
session of the steamship Aliance, did not lose jurisdiction of the
whole case. The losing possession permanently of that ship by the
district court would undoubtedly have that effect. The court below
treated this matter as a jurisdictional one. That was the view pre-
sented in the petition of the claimant, and, whatever our views about
the issue presented may be, we think there is nothing but jurisdie-
tional questions in the record. The motion to dismiss this appeal
must be, therefore, sustained. It is ordered that the appeal in this
eause be, and the same is, dismissed, at appellants’ costs,

McKENNA, Circuit Judge, concurs.
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AMERICAN CEREAL CO. v. ELI PETTITJOHN CEREAL CO.
(Circuit Court, N. D. Illinois. June 18, 1895.)

L. WriTs—SERvICE OF PROCESS—MOTION TO QUASH.
Objection by a defendant corporation to service of process on the
ground that the person served was not in fact its agent should be ralsed
by motion to quash the return.

2 APPEARANCE—SPECIAL—OBJECTING TO SERVICE—WAIVER.

Where a defendant appears speclally for the purpose of moving to
quash the return on the summons, the fact that it also prays judgment
whether it should be compelled to plead for the reason that it is a non-
resident eorporation does not constitute a waiver of the objection to the
service. N. K. Fairbank & Co. v. Cincinnati, N, O. & T. P. Ry Co., .
4 C. C. A. 403, b4 Fed. 420, followed.

In Equity. On motion to quash return of service.

Suit by the American Cereal Company against the Eli Pettijohn
Cereal Company. Defendant moves to quash the sheriff’s return of
service of summons.

Swift, Campbell, Jones & Martin, for complainant.
Willard & Evans, for defendant.

SHOWALTER, Circuit Judge. This is a bill in ch:mcery filed
omgmally in the superior court of Cook eounty. The complainant
is a corporation organized and doing business in Ohio. The defend-
ant, a Minnesota corporation, having removed the cause to this court
by a special appearance for that purpose: in the state court, there-
upon filed its motion in this court to quash the sheriff’s return of
service, on the ground that the person named in said return as the.
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agent of defendant was not, in fact, the defendant’s agent or em-
ployé, within the sense of section 4, c¢. 110, Rev. St. Ili, relating to
the service of process on corporations. Said motion is in writing,
and defendant proposes to support the same, and make out its de-
nial of said agency or employment—in other words, to try the ques-
tion—by affidavits. Complainant now moves to strike said motion
so made by defendant from the files, on the ground that said mat-
ter cannot be tried or determined, against the objection of complain-
ant, otherwise than by plea in abatement. In support of this posi-
tion, complainant’s counsel cites decisions by the supreme court
of Illinois, and one, at least, by a learned federal judge, wherein
the state ruling is followed. I find, however, that the practice of
making the question by motion, and not by plea, prevails quite gen-
erally in the federal courts; and this, I conclude, upon reflection,
is the correct practice. The determining consideration is that the
matter at issue, however it may result, will not end the suit,—if
found against the defendant, the defendant is in court and must
plead; if in favor of the defendant, the return on the writ is va-
cated or quashed, and the suit remains pending,—whereas a plea,
either in abatement or in bar, if made out by proof, puts an end to
the proceeding. The view that a motion to be determined on affi-
davits is the proper practice in such cases is sustained by English
decisions. Hemp v. Warren, 2 Dowl. (N. 8.) 758; Preston v. La-
mont, 1 Exch. Div. 361.

Complainant insists, also, that, by the form of the motion, defend-
ant has waived the point as to service, and is now in court. The
motion here is in substantially the same words as was the motion
in N. K. Fairbank & Co. v. Cincinpati, N. O. & T. P. Ry. Co., 4 C.
C. A. 403, 54 Fed. 420. On this authority, I hold that the question
of service has not been waived. Complainant’s motion is therefore
overruled.

COOKERLY v. GREAT NORTHERN RY. CO. et al.
(Circuit Court, D. Washington, E. D. Oectober 23, 1895.)

1. PracTICE—NOXSUIT AS TO ONE OF Two DEFEXDANTS—ELECTION.

An action was commenced in a court of the state of Washington, by a
citizen of that state, against the N. Co., a Minnesota corporation, and M.
& G., citizens of Washington. On the trial, a motion for nonsuit as
against M. & G. was granted, and, on plaintiff’s motion for leave to file
an amended complaint against both defendants, leave was given to file
such complaint as against the N. Co., which it was required to answer
within a time fixed. Plaintift filed an amended complaint against the N.
Co. Before the expiration of the time to answer the same, the N. Co. filed
a petition and bond for the removal of the cause to the federal court, on
the ground of diverse citizenship. Plaintiff afterwards took a writ of
error to reverse the judgment of nonsuit as against M. & G. Held that,
by filing the amended complaint against the N. Co. only, plaintiff had
elected to discontinue his action as against M. & G.

2. REMovVAL oF Causkes—TIME OF APPLICATION.
Held, further, that the N. Co.’s application to remove the cause was
made in time, having been presented as soon as the disability imposed on
it by the plaintiff’s joining M. & G. was removed. )



