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the strikers, and bind itself to pay for a whole year wages largely
in excess of the going rates. There is no doubt but that sufficient
men could have been procured to unload the boat but for these
threats and intimidations. I think that the defendant used reason-
able and proper diligence to unload the boat, under all the circum-
stances of the case, and that the libelant cannot recover for the de-
tention that occurred.
The case of Brown v. Certain Tons of Ooal, 34 Fed.. 913, strenu-

ously relied upon, is perhaps the strongest case cited by libelants. In
that case the company was paying 40 cents, and the men demanded
50 cents, an hour, and would have gone to work had they been paid
the latter amount. The court said:
"He [the consignee] higgled over a little difference of· ten cents an lIour to

ihese emploYM, and permitted the vessel to 11e there until he could coerce
the employ!is to accept forty instead of fifty cents, thereby attempting to
save himself a mere pittance, while subjecting others to serious loss and
damages""
Here ,the evidence shows a very different state of affairs, which it

m.llotllecessary to recapitulate. .
.A: ,de,cree must be entered for the defendant, with costs.

.. 1'4e lli6ts in the case of the steamer Gratwick No.2 being the
. llllme as in this case, a decree for defendant, with costs, will also be
entered therein.

THE ROBERT GRAHAM DUN.
CROWELL et alP v. GRANT et aI.

(OIrcuit Court at Appeals, First Circuit. October 11, 1895.)
No. 128.

1. COLLISION BETWEEN SAIJ,ING VESSET,s-I-!OI,DING CouusE-LoOKOUTS.
A vessel sailing free is bound to keep out of the way of one sailing close-

hauled, and if she fails to change her course, or, after changing it, fails,
through the inexcusable absence of her lookout, to maintain it steadily,
and thus causes a collision, she is liable. 63 Fed. 167, affirmed.

2. SAME-ABSENCE OF LHlHT. •
The alleged absence of a green light held hnmatel'ial, where, from the

situation of the vessels, its presence could not have averted, or its ab-
sence contributed to, the collision. 63 Fed. 167, affirmed.

3: SAME-DUTY TO LIE BY INJURED VESSEL.
A sailing vessel which collided with and sunk another vessel held respon-
sible for the death of the seamen of the latter, because of her failure,
without reasonable excuse, to perform the duty imposed upon her by the
statute, to lie by after collision and render assistance. Act Sept. 4, 1890
(26 Stat. 425).

4. SAME-DROWNING OF SEAMEN·-ExCESSIVE AWARD FOR SUFFERINGS.
An award of $3,500 each, in the case of a number of seamen drowned

by reason of the sinking of their vessel after collision, on account of their
mental and physical sufferiIigonly, held excessive, and reduced to $350
each, Where there was nO evidence of any suffering beyond what would
be caused by remaining in the water for one hour.

5. ,ApPEAL-CLERK'S TAXATION OF COSTS.
An assignment of error in respect to the clerk's taxation of costs can"

not be Considered by an appellate court, when there is nothing in the
record to show that the matter was brought to the attention of the judge
below.
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Appeal from the District Court of the United States for the Dis-
trict of New Hampshire.
On November 3,1893, IsMC M. Grant filed a libel in the court below

against the schooner Robert Graham Dun to recover for loss of the
schooner Captain John, by collision, on the evening of September
20, 1893. The owners of the Dun (Peter H. Crowell and others)
filed their claim and answer in the cause. On February 14, 1894,
they filed in the same court a petition to limit liability for all losses
and dama.ges sustained by reason of the collision. On April 2,
1894, the following order was entered by the court in the proceeding
to limit liability:
"The hearing on the questions involved in the opinion filed this 2d day of

April, A. D. 1894, was begun in Isaac M. Grant against the schooner Robert
Graham Dun, and after argUment, and before decision, the petition for the
limitation of liability was filed; and, upon consent of counsel, decision was
rendered in the limited liabiliJty proceedings upon the evidence previously
taken, and snch decision is to be treated as rendered in this case. All thfl
. evidence and arguments were submitted and considered by the court in thil',
proceeding, and the evidence, opinion, and orders shall be filed therein, and
become part of the record thereof."

The opinion referred to in the foregoing order is reported in 63
Fed. 167, and is there entitled as in the case of Grant v. The Roh
ert Graham Dun. In that opinion it was held that the Dun wall
in fault, and responsible for the collision, and a decree accordingly
was entered in the proceedings for a limitation of liability. From
this decree the petitioners have appealed.
Eugene P.Carver a:hd Edward E. Blodgett, for appellants.
Benjamin Thompson, for appellees.
Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis-

trict Judge.

PER CURIAM. This is a proceeding by tbe owners of the three-
masted schooner Robert Graham Dun to limit their liability, under
Rev. St.. § 4283, on account of a collision which took place between
that vessel and the two-masted schooner Captain John, off Cape
Cod, on the evening of September 20, 1893, which collision resulted
in the sinking of the CaptainJohn, and the drowning of three men
who were on board of her, and constituted her whole crew. The
owners of the Robert Graham Dun contested their liability for the
collision.
There can be no question, upon the evidence disclosed in the

record, that the court below was right in holding that the master of
the Robert Graham Dun failed, without reasonable excuse, to per-
form the duty imposed upon him by the act of September 4, 1890
(26 Stat. 425), to lie by after the collision and render assistance to
the men on the Captain John, and that the subsequent drowning ot
the three men on the latter vessel must be attributed to this neglect
of duty. It is also equally clear, upon the evidence, that the owners
of the Robert Graham Dun wholly failed to establish their defense,
-that as the two vessels approached each other, the Robert Graham
Dun having the wind free, and the Captain John being closehauled
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9n the p()rt tack, and having,the right of way, the latter vessel!
changed her course, and ran across the bows of the Robert Graham
Dun, and thus caused the collision. The evidence and facts in the
case are fully discussed in the opinion filed by the district judge,
and it is only necessary here to say that this court fully agrees with
his conclusion in these particulars, and the reasons .given for arriv-
ing at them. We refer to and adopt his opinion as the opinion of
this court.
The administrators of the three men who were drowned filed

claims. in the court below to recover damages f()r their sufferings.
The claims were referred by the court to a commissioner. It ap-
peared that about an hour after the collision the steamer H. F.
Dimock, on her trip from Boston to New York, passed over the
wreck, and those on board of her saw the face of one man clinging to
the rigging, and heard shrieks from the wreckage, as coming from
several persons. Nothing was awarded upon the claims on account
of the death of the men, but in each case the sum of $3,500 was
awarded by the commissioner for their mental and physical suffer-
ing while being submerged in the water, and the award was con-
firmed by the court, and the amounts decreed to the claimants. We
think the evidence was sufficient to justify the finding that the three
men survived until they were swept from the wreck by the H. F.
Dimock, but the amounts awarded were clearly excessive. There
was no evidence that the men suffered any injury beyond what
would be caused by remaining in the water for the space of a single
hour, and for that, even taking into ,consideration the danger attend-
ing their situation, we think that the sum of $350 is sufficient.
The amount awarded as the vaille of the Captain John was $1,000,

and to this the owners of the Robert Graham Dun objected as ex-
cessive. None of the witnesses estimated the value of the vessel
at less than $600, while others valued it at from $1,500 to $2,000.
There seems to be no reason to disturb the decree of the court below
in this particular.
It appears by tht' record that, in the costs allowed to the claim-

ants, the sum of $37.70 was taxed as travel for witnesses out of the
district in excess of 100 miles, and to this error was assigned. But
this seems to have been merely the taxation by the clerk. Nothing
in the record shows that this was brought to the attention of the
judge by appeal, or in any other manner, or that the court ever
passed upon the question whether such travel was properly taxable
as costs. As the question was not submitted to or considered by
the court, this assignment of error has no foundation to rest upon.
'Whether the claims of the deceased seamen are of such a nature
as to survive in admiralty is a question that was not raised at the
argument, and has not been considered by the court.
The -decree of the court below in favor of the owners of the Cap-

tain John is affirmed, with interest and costs; the amounts awarded
in the court below in favor of the· deceased seamen to be reduced
in each case to $350, without costs in this court to either appellants
or appellees.
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ALLEN et a!. v. STRONG.

(Circuit Court of Appeals, Ninth Circuit. October 8, 1895;)
No. 203.
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1. JURISDICTION OF CIRCUIT COURTS OF ApPEAL-.JURISDICTIONAL QUESTIONS.
The circuit courts of appeal have no jurisdiction to entertain an appeal

in which the only question at issue is as to the jurisdiction of the court
below over the cause. Act March 3, 1891, §§ 5, 6; 26 Stat. 826.

2. SAME.
A libel was filed to enforce a maritime lien against a vessel which, at

the time of her arrest thereunder, was in possession of an assignee for
the benefit of creditors, under the Oregon statutes. The assignee ap-
peared as claimant, and upon his petition a decree was entered dismissing
the libel for want of jurisdiction, and ordering the vessel to be restored
to him. The libelants appealed to the circuit court of appeals, and the
claimant moved to dismiss the same for want of jurisdiction in the latter
court. Held, that the only question for review was. whether the district
court had jurisdiction of the cause, and that the circuit court of appeals
therefore had no jurisdiction of the appeal under the fifth and sixth sec-
tions of the act of March 3, 1891.

Appeal from the District Court of the United States for the Dis-
trict of Oregon.
.Allen and Lewis, alleging themselves to be partners, filed their libel against

the steamship Aliiance on the 10th day of June, 1893, in the United States
district court for the dIstrIct of Oregon. The libel was in proper form, and
set forth as the ground of the action Instituted thereby a lien upon said
steamshIp, her tackle, etc., created by the laws of Oregon. On the 13th day
of June the United States marshal for the said dIstrIct of Oregon, in pursu-
ance of a proper warrant of arrest, seized said steamship. On the 22d day
of January, 1894, one F. R. Strong filed a petition in said district court, pray-
ing for a dismissal of saId libel, and a discharge of said steamship Alliance
from arrest. The petition commences: "Now comes F. R. Strong, as as-
signee of the Portland and Coast Steamship Company, claimant, petitions
the court to dIsmiss the libel herein, and discharge said steamship Alliance
from arrest, upon the ground that this honorable court has no jurisdiction
to entertain this suit, or to have the custody of said steamship Alliance, and
for grounds thereof alleges." Then follows the statements that the Port-
land & Coast Steamship Company is a corporation; that it made an assign-
ment of all its property, including said steamship, for the benefit of creditors
under the laws of the state of Oregon, and turned the same over to the pos-
session of sald assignee, Strong; that the said assignee accepted sald trust,
and duly qualified; that at the time of filing the aforesaid libel said assignee
was in the possession of said steamship; that on the said 13th day of June,
1893, the United States marshal for the district of Oregon, by virtue of a war-
rant issued out of said district court, took from the possession of said as-
signee said steamship; that the said assignment was made and filed for
record In Multnomah county, state of Oregon, and at the time of the institu-
tion of said suit the said assignee was, and the property of the said insolvent
corporation was, and since has been, and now is, subject to the jurisdiction
and orders of the circuit court of the state of Oregon for MultJiomah county.
The prayer of the petition is: "Wherefore, said F. R. Strong, as assignee as
aforesaid, respectfully prays that the libel herein may be dismissed, and that
said vessel may be restored to his posseSSion." On the 29th day ot January,
1894, the libelants filed certain exceptions to said petition. On the 21st of
February of said year the above-named district court made the following
order: "Now at this day this cause comes on to be heard upon the excep-
tions ot the. libelants filed to the petition of the claimants to dismiss this
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