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EMPIRE TRANSP. CO. v. PHILADELPHIA & R. COAL & IRON CO.
| MITCHELL STEAMSHIP CO. v. SAME.
(Distriet Court, D. Minnesota, Fifth Division. October 21, 1895.)
Nos. 43 anu 44.

1. DEMURRAGE—WHEN PAVABLE—BILL oF LADING.

When the bill of lading is silent on the subject of demurrage, the ac-
ceptance of the cargo is evidence of an agreement by the consignee to
pay demurrage as well as freight; and, if no time is specified for dis-
charging, and no lay days are mentioned, the unloading must be done
with reasonable diligence, according to the custom of the port.

2. SAME,

Liability for dewnurrage does not exist in the absence of an express con-
tﬁact, unless the delay is caused by the negligence or fault of the con-
signee,

3, SAME—STRIKE OF DoCK LABORERS.

‘Where the delay in unloading was caused by a general strike of dock
laborers, demanding an agreement by all the dock owners of a material
increase of wages, to be in force for a whole year, and who prevented by
force and threats the employment of laborers willing to work at the old
rates, and reasonable diligence in unloading was used by the claimant,
held, that demurrage would not lie for such delay.

These were separate libels by the Empire Transportation Com-
pany and by the Mitchell Steamship Company against the Phila-
delphia & Reading Coal & Iron Company to recover demurrage for
delay in unloading vessels.

June 30, 1894, defendant chartered the steamer Gilbert, whereof the Em-
pire Transportation Company was owner, to carry a cargo of coal from
Buiffalo, N. Y., to West Superior, Wis., there to be delivered to itself as
consignee. The bill of lading is as follows: “Shipped in good order and
well conditioned, for account, and at the risk of whom it may concern, on
board the W. H. Gilbert, whereof G. A. Minor is master, the following de-
scribed property, to be delivered in like good condition as addressed in the
margin, or to his or their assignees or consignees, upon paying the freight
and charges as noted below, if cargo is delivered during the current season
of navigation. If not so delivered, then the freight is to be paid at going
rates when delivered (the dangers of navigation, fire, and collision ex-
cepted).” The Gilbert arrived at the dock of the consignee at West Su-
perior on July 4, 1894; but that day being a holiday, according to custom,
the work of unloading was not commenced, On the morning of July 5th
the work of discharging the cargo was proceeded with, and continued
throughout the whole day with a full crew; but on the 6th the men failed
to appear for work. On the afternoon of July 5th a general strike was or-
dered, and took effect on all the coal docks at Duluth and Superior, as a
result of which work on all docks was immediately suspended in both ports.
No warning of the impending strike was given; no complaint was made or
grievance claimed to exist; but the men quit work simultaneously on all
the docks in both ports. On July 6th or 7th the following written notice was
served on claimant’s superintendent: )

“At a joint meeting of the Duluth and Superior committee of the Coal
Handlers’ Protective Union the following scale of wages was agreed upon:
50c¢ per hour for boatmen; $2.25 per day for hoisters; 20c per hour for dock
hands; and that this scale be binding between employer and employés for
one year from date, thls 5th day of July, 1894. Ten hours to. constitute a
day’s work. * * Coal Handlers’ Protective Union No. 6,263.

“American Federation of Labor, West Superior, Wis. [Seal i i

The price theretofore paid boatmen was 40 cents an hour. Plenty of men
were willing to work at that rate, and that was.the amount pald when work .
was resumed, ‘ ;
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The defendant, with all other dock owners, refused to accede to this de-
mand, and attempted to hire men outside, in order to resume operations, but
was unable to do so with any practical result by reason of threats and in-
timidation on the part of the strikers, who made a cordon round the docks,
and kept men from going to work. The docks were then guarded by sherif{fs
and policemen furnished by the authorities, but even with this protection
the men were afraid to hire out, for fear of violence, and many of them
quit work by reason thereof. The work of unloading was suspended from
the 6th to the 13th of July, inclusive, July 14th it was resumed; the ves-
sel cleared on the 17th; and it is for this delay that the libel is filed.

Hollenbaek & Spencer, for libelants,
Boardman & Boutelle, for claimant.

NELSON, District Judge (after stating the facts). When the bill
of lading mentions nothing about demurrage, the acceptance of the
cargo is evidence of an agreement by the consignees to pay demur-
rage, as well as the freight; and when it specifies no particular time
to be allowed the consignee for discharging the cargo, and no lay days
are mentioned, the unloading must be done with reasonable dili-
gence on the arrival of the vessel, according to the custom of the
port, or damages can be recovered for detention of the vessel against
the consignee. Liability for demurrage does not exist in the ab-
sence of an express contract, unless such demurrage is caused by the
negligence or fault of the consignee. The consignee is entitled toa -
reasonable time to unload, taking into consideration the custom of
the port and all surrounding circumstances; and what is a reason-
able time depends on such surrounding facts and circumstances.
Any improper detention of the vessel is demurrage, and liability for
the same is only a reward to the vessel in compensation for the
earnings she is improperly caused to lose. Where the consignee,
as in this case, is the freighter and owner of the cargo, there can
be no doubt of his liability for unnecessary detention of the vessel in
unloading. Sprague v. West, Abb. Adm. 548, Fed. Cas. No. 13,255;
Holt, Shipp. pt. 8, ¢. 1, § 25.

Certain facts stand out and cannot be disputed. The consignee,
on the arrival of the vessel at the dock, proceeded to unload her
cargo with all reasonable dispatch, when, without warning and
without fault of the consignee, the men in a body, on the 6th of July,

"refused to work. An ultimatum was then presented by the strikers
to the effect that unless 50 instead of 40 cents per hour was paid,
and unless an agreement to pay that rate for a year was entered
into by all the dock owners in the two ports, they would not resume
work. Not only did they not work, but by threats and intimida-
tion they stopped those who were willing to do so. It was not a
mere question of paying 50 cents an hour for unloading this boat,
for this demand was coupled with another that these rates should be
kept up for a year, and that every dock owner in Superior and Du-
luth should become a party to the contract before any boat would
be unloaded. On these demands being refused, threats, intimida-
tion, and coercion were resorted to by the stmkers, in face of the
fact that plenty of men were willing and anxious to work at the old
rate. Under these circumstances, it cannot be said that the claim-
ant was bound to accede to the unj ust and unreasonable demands of
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the strikers, and bind itself to pay for a whole year wages largely
in excess of the going rates. ' There is no doubt but that sufficient
men could have been procured to unload the boat but for these
threats and intimidations. I think that the defendant used reason-
able and proper diligence to unload the boat, under all the circum-
stances of the case, and that the libelant cannot recover for the de-
tention that occurred. ‘

The case of Brown v. Certain Tons of Coal, 34 Fed. 913, strenu-
ously relied upon, is perhaps the strongest case cited by libelants. In
that case the company was paying 40 cents, and the men demanded
50 cents, an hour, and would have gone to work had they been paid
the latter amount. The court said:

“He [the consignee] higgled over a little difference of ten cents an hour to
these employés, and permitted the vessel to lie there until he could coerce
the employés to accept forty instead of fifty cents, thereby attempting to

save himself a mere pittance, while subjecting others to serious loss and
damages.’”

Here the evidence shows a very dlﬁ'erent state of affalrs which it
i not, necessary to recapitulate.
A decree must be entered for the defendant, with costs.

" The. facts in the case of the steamer Gratwick No. 2 being the
. sume as in this case, a decree for defendant, with costs, will also be
entered therein.

Lo

THE ROBERT GRAHAM DUN.
CROWELL et al. v. GRANT et al.
(Circuit Court of Appeals, First Circuit. October 11, 1805.)
No. 128. :

1. CoLLISTON BETWEEN SAILING VESSELS—HoLDING COURSE—LOOROUTS.

A vessel sailing free is bound to keep out of the way of one sailing close-
hauled, and if she fails to change her course, or, after changing it, fails,
through the inexcusable absence of her lookout, to maintain it steadily,
and thus causes a collision, she is liable. 63 Fed. 167, affirmed.

2. BAME—ABSENCE OF LiGHT. ’

The alleged absence of a green light keld immaterial, where, from the
gituation of the vessels, its presence could not have averted, or its ab-
sence eontributed to, the collision. 63 Fed. 167, affirmed.

! SaMp—Dury T0 LIE BY INJURED VESSEL.

A sailing vessel which collided with and sunk another vessel held respon-
sible for the death of the seamen of the latter, because of her failure,
without reasonable excuse, to perform the duty imposed upon her by the
statute, to lie by after collision and render assistance. Act Sept. 4, 1890
(26 Stat. 425).

4., SAME—DROWRING OF SEAMEN—EXOESSIVE AWARD FOR SUFFERINGS.

An award of $3,500 each, in the case of a number of seamen drowned
by reason of the sinking of their vessel after collision, on account of their
mental and physical suffering only, held excessive, and reduced to $350
each, where there was po evidence of any suffering beyond what would
be caused by remaining in the water for one hour. ‘

5. APPEAL—CLERK’S TAXATION OF COSTS.

An assignment of error in respect to the clerk’s taxation of costs can-
not be considered by an appellate court, when there is nothing in the
record to show that the matter was brought to the attention of the judge
below.
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