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world; nor was there any credit of the steamers by the petitioners,
nor any rightful expectation of any lien on the steamers, or on
their proceeds; there was no actual or constructive fraud by the
mortgagee; nothing was done by it to induce either of the petition-
ers to have any dealings with the mortgagor; nothing was done by
it ealculated to mislead the petitioners, nor was any desired in·
formation withheld by it. Nothing, in fact, is alleged against the
mortgagee, except simple. forbearance to press the mortgagor upon
default, and to take possession; and no profit or benefit to the
mortgagee is alleged from the delay; Such forbearance alone is
wholly insufficient to give any independent equitable right as against
the mortgagee in favor of a mere creditor whose dealing with the
mortgagor has given him no lien on the vessel. If the petitioners'
claims of priority of equitable right were directed against the ac-
cumulation of interest alone during the year of forbearance, the
case would be slightly varied; but this accumulation of interest is
here immaterial, as the principal is far in excess of the fund in the
registry.
In the cases of the insurance companies, the fact that the insur-

ance policies inured to the protection and security of the mortgagee,
creates no equitable lien as against the mortgagee's interest, be-
cause the registry of the mortgages was legal notice to the insurers
of the terms of the mortgage, and by those terms the mortgagor
was bound to procure the insurance at its own charge. It did so;
and the insurers dealt with the mortgagor exclusively, and upon its
credit alone, and the mortgagee did nothing to induce those dealings.
They have no claim, therefore, in law or in equity against the mort-
gagee, or the mortgage security; and the liens acquired by their judg-
ments for the premiums due upon the policies are inferior to the
prior lien of the mortgagee.
As I am quite clear that none of the facts and circumstances, or

arguments set forth in the petitions are sufficient to uphold any
right in equity against the proceeds of these vessels in favor of the
petitioners as against the mortgagee's lien, it would be useless to
send the parties before a commissioner to take proof of the matters
alleged, and would only involve needless expense. If the views here,
and previously expressed, are erroneous, an appeal from this deci·
sion will afford most speedy relief. The exceptions are, therefore,
sustained, and the petitions dismissed.

RELIANCE MARINE INS. CO. v. NEW YORK & C. MAIL STEAMSHIP
CO. et aI.

(District Court, S. D. New York. September 4, 1895.)
1. GENERAL AVERAGE-FIRE IN HOLD-DAMAGE FROM SMOKE SPREAD BY STEAlIl

PRESSURE NOT RECOVERABLE.
Fire being found in a cargo of hemp in the hold, steam was used to

smother it; it was claimed that tobacco stowed aft of the after bulk-
head was injured by the smoke forced aft by the pressnre of the steam;
the evidence was contradictory and inconclusive whether the tobacco
aft was damaged by smoke; but there was no direct damage by steam
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either in wet or dampness: Held, that the in which damage from
water used to put out fire is held to be general average were inappli·
cable, since the damage in this was from smoke alone, which was
a part of the fire; and no direct damage being done by the steam, a
general average claim was not allowable for damage done through the
undesigned and unavoidable spread of fire or smoke in the course of
proper efforts to extinguish them.

2. SAME-SCUTTLING ::imp-LANDING UARGO-SUllSEQUENT EXPENSES-ON SEPA·
RATION OF
The mastel', on account of the fire, having put back to Havana, Dot

being able to extinguish it either by his own efforts before arrival, or
by the use of engines from the shore, scuttled the ship for the purpose
of extinguishing the fire; before doing so, he hurriedly removed the
libelant's goods, and the vessel was afterwards raised and the rest of
the cargo was saved: Held, that the different means adopted to put out
the fire constituted one unbroken series of operations, and that the re-
moval of the libelant's goods, and the sending of them forward by an-
other vessel of same line for the convenience of all parties, did not work
any separation of interests, and was not so designed; and that the libel-
ant's goods were chargeable for their proportionate share of the whole
salvage operation. .

This was a libel by the Reliance Marine Insurance Company
against the New York & Cuba Mail Steamship Company and James
E. Ward & Co., trustees, to recover compensation in general average.

& Parkin, for libelant.
Wing, Putnam & Burlingham, for respondents.

BROWN, District Judge. 'l'he libelant having, as insurer, settled
a loss on 221 bales of tob3Jcco, arising from fire discovered on the
steamship Seneca, when one day out upon a voyage from Havana,
claims to recover compensation in general average, through
tion to the rights of J. W. Fortier, the owner, on the ground that the
damage to the tobacco was caused by the voluntary acts of the mas-
ter in the effort to extinguish the fire. Upon a general average ad-
justment an allowance was made for damage to Mr. Fortier's con-
signment by water to the amount of $2,987.55 .upon 64 bales; and
this is so far satisfactory. But the libelant contends that all the
rest of the bales were also damaged by smoke driven into the after
compartment by the live steam let into the 'tween decks for the pur-
pose of extinguishing the fire; and that the "stigma" upon the repu-
tation of the tobacco, from being more or less tainted with the fumes
of smoke, or from association with a consignment suffering in that
way, was such that its marketable value was impossible to be ascer-
tained except by an auction sale of the whole lot; and that the whole
loss, as thus ascertained, amounting to $12,766.44, should be allowed
to the libelant, though it settled with the owner for $8,000. The
respondents contend that there was no damage from smoke; and
that if there was, such damage, as well as that arising from "stigma"
upOli the reputation of such bales as were not physically damaged,
is not recoverable in general average.
There is little dispute as to any of the facts, except as to the

question whether the bales were damaged by smoke. Six witnesses
engaged more or less in the tobacco business, who tried the tobacco
by smoking it, testify that it was all so tainted with a smoky flavor
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that its marketable value was greatly diminished. Three
perts of very large and lQng experience, who also carefully examined
the tobacco, deny that there was any such taint 6r damage.
The fire was among bales of hemp stowed in the forward compart-

ment of the hold. The tobacco in question was stowed with other
bales of tobacco, to the number of 1,668 bales in all, in the upper
'tween decks aft of the after bulkhead. When the fire was dis-
covered, the first attempts to extinguish it being unavailing, and the
men being driven away by the heat and smoke, the hatches were
closed, live steam from the boilers was let into the 'tween decks for
about seven hours, and the ship put back for Cuba, where the tobacco
was removed by lighters, and the ship then submerged. The after
bulkhead was of wood,and proved to be not water·tight. It was
about 100 feet aft of the place of the fire, and the intervening spaces
along the sides of the engine room were stowed with hemp. Venti-
lators from these spaces ran up through the decks above. The gen-
eral average allowance to the 64 bales was made for damage to
those bales by water arising while lightering the cargo ashore for
the purpose of flooding the ship. The other bales for which the ad-
ditional damage is here claimed, showed no external signs of dam-
age. They were covered with white canvas. When the hatches
were opened to discharge the bales, no smoke or odor of smoke, or
steam, or dampness was found in the after compartment; nor did
the bales when discharged show any signs of wet or dampness, or
. any stains or discoloration upon the white canvas from either water
or smoke. The libelant argues that the continuous pressure of 100
pounds to the square inch from the boiler for seven hours must nee·
essarily have forced the steam and creosote into the after compart-
ment, so as to affect the taste of so sensitive a substance as tobacco.
The respondents contend that any such pressure would be infinitesi-
mal against the bulkhead, as the steam was discharged through nu-
merous small holes in the steam pipes into the large spaces of the
'tween decks, from which the ample open ventilators afforded instant
relief for any pressure of steam; and that no steam combined with
smoke could possibly have passed through the white canvas cover-
ing of the tobacco bales so as to affect the tobacco within, without
leaving the smell of smoke in that compartment, and marks of smoke
discoloration upon the white canvas, as well as marks of dampness
from the condensation of steam; none of which were found.
In order to establish a claim to general average in this case, it is

not enough to show that the tobacco was affected by smoke; the
damage must also be clearly traced to the voluntary act of man, as
its true and proper cause. For as damage from fire is particular
and not general average, so damage from smoke, as the effect and
in'Cident of fire, is also particular average only, unless, indeed, the
fire or the smoke and the damage from it, were voluntarily produced
for the common safety, or were caused solely by acts done for the
common good. Here not only is there very great doubt whether the
tobacco was tainted by smoke at all, but if it was, the smoke was an
incident of the fire, and caused by the fire, and not by the act of
man. No damage, I mean no direct damage, arose from the steam,



RELIANCE MARINE INS. CO. V. NEW YORK & C. MAIL S. CO. 265

even if any steam penetrated to the after compartment; there were
not even any signs of the presence of steam there at all. The dam·
age, if there was any, was done by smoke alone; and the smoke
was not produced by the steam, but by the fire in the hold; and
neither the fire, nor the smoke, nor the presence.of smoke in the after
compartment, if any got there, was the voluntary act of man. If the
smothering of the fire by closing the ship's hatches, or by forcing
water or steam upon the fire, temporarily increased the smoke, the
fire was none the less the true and original cause of all the smoke,
and hence of all the damage it may have done; and this damage, if
there was any such damage, must be classed with fire damage, as
particular average and not as general average, because done by
smoke alone, as an incident of the fire, and not by the steam volun·
tarily employed to extinguish it.
In this respect the case is wholly different from damage done by

water used in extinguishing a fire. There the damage is done direct·
ly and wholly by the new agency voluntarily employed to put out
the fire for the common benefit. Here the steam, the new agency
employed, of itself did no damage.
Nor do I think that the circumstance that the steam may have

contributed to the penetration of the smoke into the after compart·
ment, if it did penetrate, as the libelant claims, is sufficient to make
the smoke damage, if there was any, a voluntary s3JCrifice for the
common benefit, like damage by water in the cases just referred to.
No analogous case has been cited in which damage from smoke

alone, or from fire alone, has been made general average, merely be·
cause the voluntary act of man in endeavoring to extinguish the
fire may have temporarily contributed to the spread of either fire
or smoke, and thereby have given rise to some incidental damage.
Yet often in fires on shipboard, these results, I apprehend, must to
some extent arise. Often the first efforts to extinguish a fire give
it breath and extend the flames or smoke to articles before un-
touched. That is an unavoidable result of the endeavor to put out
the fire. But damage thus arising is not a voluntary sacrifice giv-
ing rise to a general average claim. And similar is the damage
arising from any unavoidable spread of smoke by the use of steam.
The measures taken to extinguish a fire are to be looked at as a

whole, and in all their relations. If in the whole series of con·
nected measures damage arises from any new agency employed for
the common benefit, it is placed to the account of general average,
as was done in this case with the water damage arising to the 64
bales during the discharge by lighters for the purpose of submerging
the ship. And similarly, the fire, as the original cause of the smoke,
must be treated as a whole, and as including whatever damage may
arise from the fire or the smoke during all proper efforts made to ex-
tinguish them.
Indeed, it is only by treating each as a whole, viz., the fire on the

one hand, and the efforts to extinguish it on the other, that any
claim to general average could arise. If the use of the steam in
this case were regarded separately, i. e., apart from the subsequent
return to port and the flooding of the ship, no general average claim
could arise; because the use of the steam alone was not successful
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in extinguishing the fire, or in saving the adventure, It did no
more than to suppress the fire until arrival in port, where the to-
bacco could be discharged and the ship fiooded; and it was by the
latter acts that the adventure was finally saved.
I cannot find any .support for the contention that the spread of

fire or smoke damage incidental to proper efforts to extinguish the
fire, gives rise to general average demands; and on principle it seems
to me such damage must be excluded, because arising unavoidably
from the nature of fire and smoke, and because done by. them alone
in the course of proper efforts to extinguish them. Only where the
damage is done by the agency employed to extinguish the fire, as
in cases of water damage, can the damage be deemed a voluntary
sacrifice.
Again, if the fumes of smoke in this case reached the after com·

partillent along with the steam, how can it be told how much of this
result is due to the natural penetrative force of the smoke, and how
much to the assistance of steam pressure; or whether less smoke,
or no smoke at all would· have reached that compartment by the
time the hatches were opened, notwithstanding any probable ex·
tension of the fire, had no steam been employed? It is impossible to
answer such questions ;und without some satisfactory determina·
tion of them, Ido not see how any allowance of general average,
or the application of the principle contended for by the libelant,
could properly be made;., for as all this damage, if there was any,
was done by smoke, the use of steam could not in any sense be said
to have caused this damage, if on the whole there would have been
as much smoke damage without the use of steam, as ;with it. The
means being proper to' extinguish the fire, the presumption is that
the effect was beneficial, and the fire damage less than would have
been suffered without it by every part of the cargo.
The rule allowing general average claims for damage done di·

rectly by any new agency voluntarily employed to save the adven·
ture, is not subject to any such difficulties. Suchdamage,so far as
it isdetinite, tangible, and traceable to the new agency alone, is lib·
erally regarded as a sacrifice for the common benefit. Damage from
smoke,· though the smoke may have been· temporarily but unavoid·
ably extended by the proper employment of steam in extinguishing
the fire, seems tome not of that character; nor is damage by "stig·
ma" 1. e., damage to the reputation of bales not physically injured,
because other bales of the same consignment were injured, of such
a nature as entitled them to a general average compensation.
The libel is, therefore, dismissed, with costs.

On Motion for Further Hearing.
(October 22, 1895.)

On a motion for a further hearing the libelant contends that in
the general average adjustment no charge should have been made
against the libelant's goods for expenses incUlTed in raising the
ship that was scuttled in order to put out the fire, after the libelant's
part of the cargo had been removed, but that the charges should be



RBLIANCE MARINE INS. co. V. NEW YORK &C. MAIL S. CO. 267

confined to the expenses of the previous salvage efforts. This part
of the cargo was forwarded from Havana to New York, its destina-
tion, by the carrier, by means of other vessels of the same line by
which it was shipped. It was never surrendered to other carriers,
and was expedited for the convenience of all parties, and cannot be
held to have been designed to be separated from the original ad-
venture.
The case of L'Amerique, 35 Fed. 835, and the 'Various cases there

cited in support of the libelant's contention, differ from the present
in this fundamental distinction: That there the expenses of raising
and getting the ship off arose from stranding, a sea peril; while here
the expenses of raising were the consequence of the voluntary act
of scuttling the ship, which was done, and necessarily done, to put
out the fire. This was itself a general average act; and it was merely
the last of a series of measures taken by the master for the safety of
the ship and w40le cargo, from the time when he put back towards
Havana, after he found that he could not put out the fire at sea
with the appliances at hand. For more than 24 hours the master
had been endeavoring to extinguish the fire by other means, but
without success. When he found it was necessary to scuttle the
ship, he hurriedly removed as much of the cargo as possible, includ-
ing the libelant's goods here in question. The libelant contends
that a separation should be made in the general average adjustment,
at the point where the libelant's goods were removed from the ship,
so as, in effect, to make two average adjustments, excluding, as
against the libelant, all expenses after the goods were taken off
the ship, on the gTound that after they were once removed, they had
no longer any interest in the fate of the ship, or the rest of the cargo.
The point raised seems to me to be expressly covered by the lan-

guage of the supreme court in the case of McAndrews v. Thatcher,
3 Wall. 347,370,371, as follows:
"Not a doubt is that if the master had been successful in sav-

ing the ship as well as the cargo, the whole expense, inasmuch as it was the
result of one continuous, unremitted operation, would have been properly
regarded as a general average expenditure. * * * Where the whole ad-
venture is saved by the master, as the agent of all concerned, the consign-
me1J.ts of the cargo first unladed and stored in safety are not relieved from
contributing towards the expenses of saving the residue; nor is the cargo,
in that state of the case, relieved from contributing to the expenses of sav-
ing the ship, provided the ship and cargo were exposed to a common peril.
and the whole adventure was saved by the master in his capacity as agent
of all the interests, and by one continuous series of measures."

But it was also there held that if there had been a break and
abandonment of the original series of operations, and a subsequent
commencement of a distinct salvage operation, which could at that
point only benefit a portion of the property already in safety, the
latter property should not be required to contribute towards the ex-
pense of this second distinct undertaking.
Here the series of measures was continuous and constant. There

was no break or abandonment at any stage of the operations. I do
not find any subsequent adjudications incompatible with the above,
and I must, therefore, follow it in this case.
Motion denied.
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EMPIRE TRANSP. CO. v. PHILADELPHIA & n. COAL & IRON CO.
MITCHELL STEAMSHIP CO. v. SAME.

(District Court, D. Minnesota, Fifth Division. October 21, 1895.)
Nos. 43 ane. 44.

1. DEMURRAGE-W'HEN PAYABI,E-BILL OF LADING.
When the bill ot lading is silent on the subject of demurrage, the ac-

ceptance of the cargo is evidence of an agreement by the consignee to
pay demurrage as well as freight; and, if no time is specified for dis-
charging, and no lay days are mentioned, the unloading must be done
with reasonable diligence, according to the custom of the port.

2. SAME.
Liability for demurrage does not exist in the absence of an express con-

tract, unless the delay is caused by the negligence or fault of the con-
signee.

3. SAME-STRIKE OF DOCK LABORERS.
Where the delay in unloading was caused by a general strike of dock

laborers, demanding an agreement by all. the dock owners of a material
increase of wages, to be in force for a whole year, and who prevented by
force and threats the employment of laborers willing to work at the old
rates, and reasonable diligence in unloading was used by the claimant,
held, that demurrage would not lie for such delay.

These were separate libels by the Empire Transportation Com-
pany and by the Mitchell Steamship Company against the Phila-
delphia & Reading Coal & Iron Company to recover dtillurrage for
delay in unloading vessels.
June 30, 1894, defendant chartered the steamer Gilbert, whereof the Em-

pire Transportation Company was owner, to carry a cargo of coal from
Buffalo, N. Y., to West Superior, Wis., there to be delivered to itself as
consignee. The bill of lading is as follows: "Shipped in good order and
well conditioned, for account, and at the risk of whom it may concern. on
board the W. H. Gilbert, whereof G. A. Minor is master, the following de-
scribed property, to be delivered in like good condition as addressed in the
margin, or to his or their assignees or consignees, upon paying the freight
and charges as noted below, if cargo is delivered during the current season
of navigation. If not so delivered, then the freight is to be paid at going
rates when delivered (the dangers of navigation, fire, and collision ex-
cepted)." The Gilbert arrived at the dock of the consignee at West Su-
perior on July 4, 1894; but that day being a holiday, according to custom,
the work of unloading was not commenced. On the morning of July 5th
the work of discharging the cargo was proceeded With, and continued
throughout the whole day with a full crew; but on the 6th the men failed
to appear for work. On the afternoon of July 5th a general strike was or-
dered, and took effect on all the coal docks at Duluth and Superior, as a
result of which work on all docks was immediately suspended in both ports.
No warning of the impending strike was given; no complaint was made or
grievance claimed to exist; but the men quit work simultaneously on all
the docks in both ports. On July 6th or 7th the following written. notice was
served on claimant's superintendent:
"At a joint meeting of the Duluth and Superior committee of the Coal

Handlers' Protective Union the following scale of wages was agreed upon:
50C per hour for boatmen; $2.25 per day for hoisters; 20c per hour for dock
hands; and that this scale be binding between employer and employ(Js for
one year from date, this 5th day of July, 1894.. Ten hours to constitute a
day's worl'. * * * Coal Handlers' Protective Union No. 6,26<1.

"American Federation of Labor, West Superior, Wis. [Seal.]"
The price theretofore paid boatmen was 40 cents an hour. Plenty of men

were willing to work at that rate, and that was, the amount paid when work
was resumed.


