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that rule of forfeiture which is justly applied in cases of a willful
neglect or refusal to perform a contract.

The commissioner’s report does not find that the work done was
of no benefit to the claimant. There were many different and in-
dependent items of work. Aside from the pump and condenser,
there was a general performance and completion of the contract,
though the evidence shows that some items were poorly done, so as
to entitle the claimant to recoup the amount necessary to make them
good. It was for the defendant to show what these defects would
amount to, and he proved the cost of finishing the most important.
The answer raises no issue of forfeiture, nor does it allege that what
was done on the contract work was of no material value.

Upon the evidence, I think full justice will be done to the defend-
ant by the allowance of $150, as above stated, for the defects in the
contract work, and by the addition, therefore, to the commissioner’s
report, of the contract price, less $150, viz., $209, with interest from
November 2, 1894, - 'With this amendment, the report is confirmed.

UNITED STATES v. DODGE.
(District Court, E. D. Pennsylvania. October 21, 1895.)

OFFENSES AGAIRST PosTAL Laws—DUKNING LETTERS. .

The proprietor of a collection agency adopted a method of proceeding
by which, on failure of debtors to pay on first demand, a dunning letter
was sent through the mails, inclosed in a pink-colored envelope, and,
if this did not receive a favorable response, another letter was sent,
inclosed in a black envelope, addressed in white letters. The purpose
of these letters was universally known to the post-office employés. Hav-
ing been arrested on a charge of violating the act of September 26, 1888,
in respect to nonmailable matter, he sued out a writ of habeas corpus,
Held, that the use of such envelopes was a ‘‘delineation” within the mean-
ing of the statute, and that whether the effect was “to reflect injuriously
upon the character or conduet” of the addressee was a question for the
jury upon a trial for the offense, for which reasons the prisoner must be
remanded.

This was an application by William H. Dodge for a writ of habeas
corpus. Defendant was arrested, and, after a preliminary hearing
before a United States commissioner, was committed on the charge
of violating the postal laws, by “depositing in the United States
mails for transmission and delivery a letter inclosed in a black en-
velope, addressed in white ink, calculated by the style of display,
and obviously intended, to reflect injuriously upon the character of
another.” The commissioner held that the offense was within the
meaning of the act of congress of September 26, 1888 (25 Stat. 496).

Ellery P. Ingham, U. 8. Atty., for the United States.
Richard P. White, for defendant.

BUTLER, District Judge. 'The defendant asks to be discharged
from arrest on the ground, that the evidence does not exhibit an
offense. He is arrested for violation of the act of congress of Sep-
tember 26, 1888, which reads as follows:
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“That all matter otherwise mailable by law, upon the envelope or outside
cover or wrapper of which, or any postal card upon which, any delineations,
eplthets, terms, or language of an indecent, lewd, lascivious, libelous, scur-
rilous, defamatory, or threatening character, or calculated by the terms or
manner, or style of display and obviously intended to reflect injuriously
upon the character or conduct of another may be written or printed, or
otherwise impressed or apparent, are hereby declared non-mailable matter,
and shall not be conveyed in the mails, nor delivered from any post-office
nor by any letter carrier, and shall be withdrawn from the mails under such
regulations as the postmaster general shall prescribe: and any person who
shall knowingly deposit, or cause to be deposited, for mailing or delivery
anything declared by this section to be non-mailable matter, and any per-
son who shall knowingly take the same or cause the same to be taken from
the mails, for the purpose of circulating or disposing of, or of aiding in the
circulation or distribution of the same, shall, for each and every offense,
upon conviction thereof, be fined not more than $5,000, or imprisoned at
hard labor not more than five years, or both, at the discretion of the court.”

The evidence shows the defendant to be the proprietor of a col-
lection agency; that his method of proceeding is to address those
against whom claims are intrusted to him, who do not pay on first
demand, a dunning letter through the mails, inclosed in a pink-
colored envelope, and if this does not receive a favorable response,
then to forward another such letter inclosed in a black envelope,
addressed in white letters. The evidence shows that all persons
connected with the postal service understand the meaning and ob-
ject of this method of proceeding. The object is to coerce payment
of money, by thus exposing the person addressed. The defendant’s
conduct is clearly within the spirit of the statute—within the mis-
chief contemplated. Still unless it is covered by the terms, fairly
construed, the defendant cannot be held to have violated it. If
the terms covered only “writing” and “printing,” of the character
described, his acts would not be embraced. They cover, however,
“delineations” of this character, also. This term signifies repre-
_sentations expressed otherwise than by language,—as by the use of
figures, drawings, colors, ete. If the fact that a dunning letter
is contained in an envelope may be expressed by a figure or other
sign impressed upon it, of a character recognized as conveying such
expression, by those who may see it, such figure or sign is a “de-
lineation” within the meaning of the statute. There can be no
doubt that if it is a matter of common knowledge that a black en-
velope addressed in white letters, signifies to those who may see
it, that the letter inclosed is a third demand of an overdue debt,
a dunning letter, the use of this device is within the purview of the
statute. The use of language signifying the same thing would be
no more objectionable or effective for the purpose in view. By
resorting to the device the deffendant acknowledges that its significa-
tion is so understood; if it was not he would have no object to
accomplish in using it. . His purpose, as before stated, is to coerce
those addressed to pay money by subjecting them to the threat
and danger of such exposure. There could be no exposure if the
significance of ‘the device was not understood. - It is therefore a “de-
lineation” within the terms of the statute, ' “Whether it is calculated
to affect the character of the person. addressed injuriously is a
question for the jury, The term “display”:used in the statute does:
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not tend to limit the terms which precede it. 'This term is as ap-

plicable to the word “delineations” as it is to writing or printing.

It is unimportant that the signification of the device may be confined

to the post-office employés. They alone would see the writing or

printing if this method of expressing the same thing was employed.
The defendant must be remanded.

]

AMERICAN TROTTING REGISTER ASS'N v. GOCHER et al,
(Circuit Court, N. D. Ohio, B. D. January 17, 1895.)
No, 5,341,

1. COPYRIGHT—INFRINGEMENT—COMPILATIONS RELATING TO Racr HoRsEs,

A copyrighted compilation, comprising lists of trotting and pacing
horses, with their speed, gathered from original sources by much labor
and expense, is infringed by one who uses the tables to make up a list
of horges with records of 2:30 or better, notwithstanding the fact that the
latter compilation might have been made by defendant from other publi-
cations available to him,

2. SAME—PRELIMINARY INJUNCTION.
A temporary injunction will not be granted unless complainant shows
affirmatively, beyond any doubt, that he has complied with the copyright
law.

This was a bill by the American Trotting Register Association
against W. H, Gocher and A. W. Parrish for alleged infringement
of a copyright. Complainant moves for a temporary injunction.

Squire, Sanders & Dempsey, for complainant.
Kline & Tolles and J. W. Holcomb, for defendants.

RICKS, District Judge. This is an application for a temporary
injunction to restrain the defendants from publishing a list of trot-
ters and pacers having made a record of 2:30 or better. It proceeds
upon the charge that the complainant has compiled such a list of
horses in what is known as “Wallace’s Year Books,” which compila-
tion is the result of original information and facts gathered from
original sources by complainant’s industry, and at its expense. The
defendants reply that all the facts stated in complainant’s book are
obtainable from other independent sources, and has exhibited to the
court a large number of publications which contain lists of trotters
and pacers having the records stated in eomplainant’s bill.

It is certainly evident from the affidavits filed on both sides that,
while the defendants might be able to compile all this information
from the sources exhibited to its affidavits, yet it is evident from Mr.,
Gocher’s own affidavit that he has availed himself of the industry of
the complainant, and has used the tables which it compiled at great
expense and labor. This the defendants certainly cannot do under
the law. A mere compilation of facts is protected by the copyright
law, as well as original matter showing invention. There are nu-
merous cases which hold that any compilation or any table of sta-
tistics which are the result of the author’s industry, and which are
gathered at his expense, cannot be bodily used by an infringer.



