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LITCHFIELD v. BROWNE et al.
(Circuit Court of Appeals, Eighth Circuit. October 1, 1895) -
No. 442,

LacHES—WHAT CONSTITUTES—FRAUD—RESCISSION OF CONVEYANRCES.

The right to rescind conveyances, arising out of the collusion of the
vendor’s agent with the purchaser, and their concealment of the fact
that the land was valuable for coal-mining purposes, as well as the right
to recover damages from the purchaser, held to have been lost where,
after obtaining knowledge of the facts, the vendor received the notes
and mortgages for deferred payments, and thereafter neglected to dis-
affirm the sale for three years and three months, during which the lands
were conveyed to other parties, who expended large sums in prospecting
and developing them.

Appeal from the Circuit Court of the United States for the South-
ern District of Towa.

The statement of this case by Mr. Lehmann, of counsel for the appellees,
is accurate and concise; and, in substance, we adopt it.

The bill is filed to secure the rescission of certain conveyances of land
which were made in January, 1882, by E. C. Litchfield, the original com-
plainant, to L. F. Collins, Joseph Stanfield, and James Taylor; and, failing
in that, it seeks to recover a judgment for damages against Hamilton
Browne and James J. Hill, trustee. The ground of rescission stated in the
bill is that Collins, Stanfield, and Taylor were only norainally interested,
the real purchaser being the defendant Hamilton Browne; that Browne is
a speculator in coal lands, and bought the lands in question believing them
to be underlaid with coal; that this was known to Litchfield’s agent, John
Browne, who was the father of Hamilton Browne, but was not known to
Litchfield; and that John Browne conspired with his son to keep the knowl-
edge of this important fact from his principal, they both knowing that he
would not sell the lands at their mere surface value if he knew Hamilton
Browne to be the purchaser, or that they were probably underlaid with
coal. These averments of the bill we find to be true, and Mr. Litehfield
had an undoubted right to disaffirm the conveyances in a reasonable time
after the facts of the fraud came to his knowledge. The suit for rescission
was brought in May, 1885,—three years and four months after the convey-
ances were made. In the meantime the lands had been conveyed, in the
latter part of 1882, to James J. Hill; and in 1883, by James J. Hill to
James J. Hill as trustee; and in 1884 by James J. Hill, trustee, to the Clyde
Coal Company. The suit was originally brought by Edwin C. Litchfield
against Hamilton Browne and James J. Hill, trustee. The Clyde Coal Com-
pany was subsequently made a defendant. The sole reason set out in the
bill for not sooner bringing it is that Litchfield did not become aware of
the fraud which was practiced on him until after the conveyance to Hill,
trustee. J.itchfield died, and the suit was revived in the name of Edward H.
Litchfield, as his executor. On January 20, 1882, John Browne, Litchfield’s
agent, died. Litchfield at once sent out L. 8. Rhoads, his agent, to Des
Moines, to look after the business of Browne’s agency; and while he was
there, on the 6th and 7th days of February, Hamilton Browne came to him
with the money constltutmg one-fourth of the purchase price of the lands
(the amount to be paid in cash), and notes for the deferred payments, exe-
cuted by OCollins, Stanfield, and Taylor, secured by mortgages upon the
tracts of land conveyed to them, respectively, This money and the notes
and mortgages were taken by Rhoads, and receipted for by him to Hamilton
Browne, and shortly thereafter delivered to Litchfield. While there, Rhoads
was mformed that Browne was the real purchaser, that the lands were coal
lands, and. that Browne intended to sell them. He went to Browne, and
asked him to return the receipts, in order that he might change them and
make them subject ‘to the approval of Mr. Litchfietd, This was refused.
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Rhoads returned to New York in the following March, and reported what
he had learned with respect to these sales to. Mr. thchﬁeld that is, that
Browne was the real purchaser, that the lands were beheved to be coal
lands, and that Browne intended to sell them. Mr. Litchfield then said to
him that he would not Le bound by the transaction, but he took no steps to
disaffirm it until this suit was brought. In the meantime the parties who
had become interested with Browne in the purchase of the lands were ex-
pending large sums of money in prospecting them for coal, and in acquiring
adjoining 'lands with a view to engaging in the business of mining coal, the
conduct of which involved; not only the exploration of the lands, but, a8
well, the construction of railroads and other expensive works. These opera-
tions and expenditures begun by Browne and Hill were continued by the
Clyde Coal Company, to whom, Hill, trustee for himself, Browne, and one
Foster, had conveyed the lands in question, with other lands.

Judge Shiras, who heard the case in the circuit court, made the following
finding of facts and declarations of law: ‘(1) I find and hold that the con-
tract or agreement in the bill described, entered into between Jobn Browne,
as agent for Edwin C. Litchfield, and Hamilton Browne, in pursuance of
which the northeast quarter of section three, township eighty-four north,
of range twenty-seven west of the fifth P. M, was in form conveyed to
J. F. Collins, and the east half of the northwest quarter of said section
was in form conveyed to JameR Taylor, and the west half of the northwest
quarter of said section was in form conveyed to Joseph Stanford or Stan-
field, was in fraud of the rights of said Edwin C. Litchtield; and, upon the
discovery of the fraud practiced upon him, the said thchﬁeld had had the

right, as against said John Browne and Hamilton Browne, to rescind the
avleement made by his agent, and to avoid the deeds executed by said
thchﬁeld ag above stated. (2) I find that John Browne deceased Jan-
uary 20, 1882; that L. 8. Rhoads, a clerk in the office of Bdwin C. Litch-
field, in New York came at once to Des Moines, Iowa, as the representative
and a’gént of Mr. Litchﬁeld; that while at Des Moi-nes he received the notes
and mortgages executed by the grantees of the several paris of the north
half of section three to secure the unpaid portions of the purchase price;
that, 1mmedlately after the delivery of these notes and mortgages, the said
Rhoads was informed that in fact Hamilton Browne was the réal purchaser
of these lands, and was informed by third parties that the lands were sup-
posed to be coal lands, and that Hamilton Browne was dealing with them
as coal lands; that in a month or six weeks thereafter said Rhoads returned
to New York, and at once informed Edwin C. Litchfield of these facts, and
delivered to him the money, notes, and mortgages given for the purchase
of the several parts of said north half of section three. (3) I hold that the
facts then communicated to Edwin C. Litchfield were sufficient to notify
him that a fraud upon his rights had been committed, giving him the right
to elect whether he wduld confirm the agreement made by his agent, waiv-
ing the fraud, or whether he would rescind the agreement made in his
name, and avoid the deeds executed by him. And I further hold that it
was the duty of Mr. Litchfield to exercise this right of election within a
reasonable time; that, if he desired to obtain more full information of the
actual character of the land before exercising his election, it was incum-
bent upon him to use reasonable diligence to procure such information.
4) I find that said Edwin C. Litchfield gave no intimsdtion of a purpose to
rescind the contract in question until the original bill was filed in this case,
May 4, 1885; that is to say, until after the lapse of a period of three years
and three months, or thereabouts, from the time he received information
of the fraud commltted against hlm And I further find that during this
period of time said Litchfield took no steps for ascertaining the actual char-
acter of the land in question, and that he retained in his possession the’
money, notes, and mortgages forming the contract price of the land. () I
hold that the lapse of time 'is ‘80 great that it must be held that thereby
said Edwin C, Litchfield SIgmﬁed his election to be to affirm the contract
made by his dgent. The situation was such as to require action on his
part, if he wistied to disaffirm the contract. When the purchase price of
the lands, evidenced by the money, notes, and mortgagel received by kis
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agent, Rhoads, was delivered to him in New York, he was then informed
of the fraud practiced upon him. If he proposed to rescind the contract,
he was not entitled to hold or use this purchase price. He knew that Ham-
itton Browne would nét long remain the sole owner of these lands, and
that the rights of third parties would soon become involved. Furthermore,
even as to Hamilton Browne, he was under obligation to act with reason-
able promptness. For a period of three years and three months he re-
mained silent. He retained, without objection, the purchase price of the
land. He permitted third parties to become interested in the property, and
he permitted Hamilton Browne to expend money in further investigating
the character of the coal deposits supposed to be upon the land. Such
conduct is consistent with the idea that Litchfield did not intend to reseind
the contract. It is inconsistent with the idea that he intended to rescind the
same. His acts speak for him, and he is bound thereby. (6) I therefore
hold that said Litchfield failed to exercise his rights to rescind the agree-
ment for the conveyance of the lands in question, but, on the contrary, that
he affirmed the same; and, having done 8o, he cannot suhsequently reverse
that election. (7) I further find that before the bill in this case was filed
the realty had become the property of the Clyde Coal Company, by convey-
ances duly recorded in the recorder’s office of the proper county; that said
company was not made a party defendant until July, 1892,—~more than ten
years after the discovery of the fraud complained of by Litchfield, and
moexe than seven years after the original bill was filed herein. (8) I hold
that the defense of the statute of limitations pleaded on behalf of the Clyde
Coal Company is sustained by the evidence, and is available to such de-
fendant. (9) I further find that the delay of over three years in filing the
original bill in this cause, and the further delay of seven years before mak-
ing the said Clyde Coal Company a party defendant, constitutes laches on
part of complainant, which, independent of the statute of limitations, is of
such a character as to defeat recovery by complainant against said Clyde
Coal Company. (10) I therefore hold that the blll must be dismissed, upon
the merits, at the cost of complainant.”

William G. Wilson and C. H. Gatch (William Connor.and J. B.
Weayver, Jr., on the briefy), for appellant.

W. A. Park and Homer C. Eller (F. W. Lehmann and W. E. Odell,
on the briefs), for appellees.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge, after stating the case as above, de-
livered the opinion of the court.

After a careful reading and consideration of the evidence, we fully
concur with the circuit court in its finding of facts, and in its dec-
larations of law applicable thereto. Under the well-settled rules of
law applicable to the facts of the case, Mr. Litchfield, by failing for
~more than three years after notice of the fraud to disaffirm the sales
made by his agent, John Browne, to Collins, Stanfield, and Taylor,
thereby ratified and confirmed the same, and is barred by his laches
from recovering the lands from the present owner, or damages from
Hamilton Browne and James J. Hill, or either of them, on account
of the fraud practiced upon him in the original sale of the lands.
The facts found bring the case directly within the doctrine laid down
by this court in Rugan v. Sabin, 10 U. 8. App. 519, 3 C. C. A. 578,
53 Fed. 415; Naddo v. Bardon, 4 U. 8. App. 642, 2 C. C. A, 335, 51
Fed. 493; Lemoine v. Dunklin Co., 10 U. 8, App. 233, 2 C. C. A. 343,
51 Fed. 487 Kinne v. Webb, 4 C. C. A. 170, 54 Fed. 34, 12 U. S,
App. 137; Scheftel v. Haye, 58 Fed. 457, 7 C. C. A. 308; Wetzel V.
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fi‘ra:nsfer 'Co., 65 Féd. 23; 12 C. C. A. 490, and numerous cases there-
“in mtéd_ The doctrine’ of these cases has come tp be common learn-
.ing, and its restatement in this case would serve no useful purpose.
Upon: the authority of these cases, the decree of the circuit court is
aﬂirmed '
:;————_=
_ FORD v. CENTRAL TRUST CO.
(Circuit Court of Appeals, Eighth Circuit. Oectober 14, 1895.)
' No. 617.

CORPORATIONS—RECEIVERS—PRIORITIES OF CLAIMS,

The N. Water Co., a corporation formed to supply water to a city,—
its property being mortgaged to secure an issue of bonds,—made two
promissory notes to one F., its superintendent, to secure a debt to him
for work and materials in making an addition to its plant, and for sal-
ary.. Before the maturity of the notes, F. transferred them to one of
his creditors, as collateral security. After the debt represented by the
notes accrued, the water company authorized F. to collect water rents,
-and apply them on his salary and other work; and F. collected such
rents, but applied them to salary and claims arising after those repre-
sented by the notes. The bondholders authorized the delivery to the
company of certain bonds to pay for the addition to its plant upon which
F. bad worked; and such bonds were sold, and the proceeds, in part.
applied to the payment for such addition, but F.'s claim was not paid.
A suit to foreclose the mortgage having been begun, and a receiver ap-
pointed, F. applied to have the debt represented by the notes paid out
of the proceeds of the property. . Held that, as the notes were held by
F.’s creditor, he had no right to collect the debt represented by them;
but, even if he held the notes, he would, under the circumstances, have
no equity to enforce payment out of the property of the water company.

Appeal from the Circuit Court of the United States for the District
of Kansas. '

This was a suit by the Central Trust Company against the Newton
Water Company for the foreclosure of a mortgage. John E. Ford
filed an intervening petition, praying for payment of a claim against
the water company out of the property in the receiver’s hands. The
circuit court dismissed the petition. The intervener appealed.  Af-
firmed. ;

On the 15th day of January, 1887, the Newton Water Company, a corpora-
tion of Kansas formed for the purpose of supplying the city of Newton, in
that state, with water, eXecuted a mortgage to the Central Trust Company
of New York, on its plant and all additions thereto which might thereafter
be made, to secure the payment of its first mortgage bonds. Default was
made in the payment of the mortgage debt, and in a suit brought to fore-
close the mortgage a receiver was appointed on the 31st day of July, 1891.
“In 1888 the water company :undertook to improve its plant by putting in a
numbper of “Wagner Steam Wells.” The.intervener, Ford, was the super-
intendent of the water company from 1885 to 1891, at a salary of $600 per
vear. He was also a plumber, and had the privilege of tapping the mains
"and doing plumbing He agreed with the water company to make the con-
. nections betweén the Wagner Stéam Wells and the mains and pipes of the
i¢ompany, and to furnish the.labor and materials therefor. This work was
completed en-the 14th day of: April, 1889, The water company failed to
pay for this work and materials, which amounted to $3, 424, and on the
1st day of October, 1890, executed and delivered to Ford its two negotiable
promissory notes, due‘in ‘60 and 90 days, respectively,—one for the sum of



