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rig,h,t,to,',recov,er W.,O,01, ,iIotbelO,ng t,:0, tee aBU,i,t,'fO,r Itlfrl,}I,ge-mentprosfi!'Cuted rna. state court. Tlus IS true, regardless 'of the
whether or not, 'in a patent :case, a state court would have

and such, in $ubstance,was the ruling of the court' of
:!jew York v. Mayhew,above cited.

On ,myun&erstanding'6f the matter, the legislature of Wisconsin
to this appellee a right9f recovery in this case. There-

fore,I do not coD-clir in.t'hejudgmentof affirmance.
'Decree affirmed.

KEIPER et al. v. MILLER.
(Clrctrl'tCOurt of" Allpeals, Third' Circuit. september 80, 18915.)
,( No. 21.

A.ppealfrom'lhe Circuit Court of the United States forithe Ealrtem District
of Pennsylvania.
This, by KeIper B. KelpeJ.' against Charles

MUlerto rel!ltram the Infringement of a patent. ,The cause :was heard in the
circuit court oli 'the pleadings and proofs, and the blU 68 'Fed. 627.
Complainants appeal. .
Jerome Carty, for appellants.

& Dowell, f9rll-ppellee. .
Reversed, tier stipulation of. coun$!lI,and remanded to the court below for fUr-

ther proceedings by agreed decree In the circuit court, as hereto annexed: First,
that the.equltles are with the complainants; second, that ilie patent mentioned
and described In the bill of complaint, and upon which suit is brought, granted
to Sl\muel Brull., November ,12, 1878 (No. 209,795), is valld, ,and the defend-
ant has Infringed the silmein manner and form as in the bill of complaint
alleged; and, third, all matters In controversy and claims In dispute between
complainants and the defendant having beep. fUlly compromised, adjusted, and
finally aettled, an Injunction and accounting are waived.

McDOWELL v. UNITED STATES.
(Circuit Court of Appeals, Fourth Circuit. February 11, ISms.'

No. 82-
Error to the District Court of the United States for the District of Bouth

Carollna.
Stanyarne Wilson, for plalntU! In error.
Wni. T. Murphy, U. S. Atty., tor the United States.
Before FULLER, Circuit Justice, and GOFF, Circuit Judge.
Questions of law certified to the supreme court.

SIMONDS MANUF'G CO. et aL v. O. ATKINS & CO.
(ClrcultCourt of Appeals, Seventh Circuit. "October 1, l.895.'

No. 244.
A.ppeal trom the Circuit Court of the United Statea for the District of lodlna
Causten Browne, for appellant.
Chester Bradford, for appellees.
Dismissed for failure to print record.
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RUST v. UNITED WATERWORKS CO., Limited.
(Circuit Court of Appeals, Eighth Circuit. October 7, 1895.)

No. 609.

129

1. CmcuIT COURT OF ApPEALS-JURISDICTION.
When a final judgment or decision has been rendered in a district or

circuit court of the United States, involving both questions of jurisdic-
tion and other questions,the party against whom it is rendered may elect
to take his writ of error to the supreme court, upon the question of juris-
diction alone, or to the circuit court of appeals, upon the whole case.
When he chooses the latter course, the circuit court of appeals has juris-
diction to determine the question of the jurisdiction of the court below,
as well as all other questions in the case.

2. SAME-[i'INAL JUDmIENT.
A judgment, rendered in the circuit court, upon' a petition of the re-

ceiver of a corporation against which a judgment has been entered, pray-
ing to have such ju!lgment against the corporation opened, and for leave
to come in and defend the action, which denies such petition, is a final
judgment, and may be reviewed by the circuit court of appeals on writ of
error.

8. WRIT OF ERROH-PARTIES.
Where a judgment has been rendered by default against a corporation,

and a receiver thereof afterwards presents a petition asking for leave
to come in and defend the action, upon which petition a judgment is en-
tered denying the same, it is no objection to a Writ of error by t1).e re-
ceiver, to review such judgment on his petition, that he was not a party
to the judgment against the corporation, nor that, being appointed by the
courts of another state, he has no authority to prosecute a writ of error
to review the judgment against the corporation. '

4. RECEIVEHS-SUITS IN FOREIGN ,JumsDIcTION.
When the receiver of a corporation, appointed by a court of the state

of its creation, presents a petition to a court in another jurisdiction to
have a judgment against .such corporation opened, and for an opportunity
to defend the suit, such court has power to authorize him to defend such
action in its jurisdiction, as it would have power to appoint him receiver,
and authorize him to bring and defend suits, generally.

5. CORPORATIONS-POWERS IN l!'oImIGN STATES.
In the absence of statutes in other jurisdictions modifying them, the

grants and limitations of the franchises of a corporation, and of the
powers of its officers and. agents, contained in the general laws of the
state under which it is incorporated, constitute the law of its existence,
and go with it into every jurisdiction in which it is permitted to act, and
there govern and limit those franchises and powers to the same extent as
in the place of its creation. Accordingly, held, that where the officers and
agents of an insolvent corporation had been enjoined, pursuant to the
laws of the state of its creation, from exercising any of its powers or
franchises, or using its name, for any purpose, by a court having juris-
diction of the corporation and its property, which had appointed are·
ceiver of the corporation, such officers and agents could not lawfUlly
enter an appearance for such corporation in an action brought against it
in another jurisdiction, so as to authorize a judgment against it.

6. SAME - DOMICILE - EFFEC'l' OF PURCHASE OF PROPIilHTY - COLORADO CON-
S'l'ITUTION. .
A New Jersey corporation which purchases the property of corporatione

of Colorado and Illinois,and complies with the statutes of Colorado rela-
tive to foreign corporations, by designating a place of business in that
state, and otherwise, does not thereby become a Colorado corporation, by
virtue of the provision of the Colorado constitution (articl'e Hi, §' 14) whicb
provides that, if a corporation of that state shall consolidate with a for-
eign corporation, it shall not thereby become itself a.foreign corporation.
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7. FEDERAL COURTS-JURISDIC'l'ION-DISTRICT OF RESIDENCE OF PARTIES.

Under the acts.of o( Mareh3, 1887, and August'13j 1888, a cor-
poration organized in one state only cannot be sued in a federal court for
any other state. than that of' its incorporation, except by a citizen of the
former state, unless it waives its privilege by a general appearance, or
equivalent action. .

8. SAME-SEHvrcE OF PHOCESS.
In a personal action against a corporation, brought in a state in which

it is 'not incorporated, does no businesS,and has no agent, and in which
no property is liIervice of the summons on an officer of the corpora-
tion temporarily within the jurisdiction is futile. Goldey v. Morning
News, ip Sup. Ct. 559,156 U. S. 518, followed.

In Error to the Circuit Court of the United States for the District
of Color-ado.
On September 18, 1894, in an action in the court below in which the United

Waterworks Company, a corporation of the state of New York, was plaintH'r,
and theAmerican Waterworks Company, a corporation of the state of New
Jersey, was defendant, a judgment for the sum.of $118,512.50 was rendered
in favor of the former, and against\ the latter. Ou September 26, 1894, E.
Hyde Rust, the receiver of the defendant corporation, the plaintiff in errol',
filed in that court a petition that the execution upon that judgment be
stayed, that the judgment be vacated, and that he be permitted to appear
specially in the action, and pleall to the jurisdiction of the court to enter the
judgment, and to' make such other defenses to the action, as there might be
on behalf of the defendant corporation. The United Waterworks Company
answered this petition, the plaintiff in error filed a reply to this answer, a
hearing was had upon these pleadings, and a judgment was rendered in the
court below that the prayer of the petitiqn be denied. The writ of error in
this case was sued out to review this judgment.
The material facts admitted by these pleadings are these: The American
Waterworks Company was a corporation organized under the general laws
of the state of New Jersey. Those laws provided that whenever a corpora-
tion organized under them became insolvent, and was not about to resume
its business with safety to the public and advantage to its stockholders, the
chancellor might enjoin its officers and agents from exercising any of its
privileges or franchises, from collecting or receiving any debt, or from pay-
ing out, selling, assigning, or transferring any of the estate, moneys, funds,
lands, tenements, or effects of the company, and might appoint a receiver or
trustee, with full power to demand, sue for, collect, receive, and take into
his possession all the goods and chattels, rights and credits, moneys and ef-
fects, lands and tenements, books, papers, choses in action, bills, notes, and
property of every description, belonging to the company at the time of its
insolvency or suspension of business, and to sell, convey, or assign all the
said real or personal estate. Those laws further provided that the receiver
or trustee so appointed should be taken to be a receiver or trustee for the
creditors and stockholders of the company for which he was appointed,
with full power and authority to institute suits at law or in equity in his or
its name, as receiver or trustee, for the recovery of any property or demands
existing in favor of the company, and with full power and authority to com-
pound and settle with any debtor of the company, or any person having pos-
session of its property, or in any way responsible to the company on such
terms as the recEliver or trustee should deem beneficial. 'Revision 1877,
p. 189 et seq., §§ 70, 72, 77. On April 8, 1892, certain creditors and certain
stockholders of the AmeriCan Waterworks Company, which was then in-
solvent, filed a bill in the court of chancery in the state of New Jersey for au
injunction against its officerS and agents, and for the appointment of a re-
ceiver or trustee, pursuant to these statutes. On July 20, 1892, the chancel-
lor appointed the' plaintiff in error receiver of the property of said corpora-
tion, upon this .blll, with power to discharge all the duties imposed upon him
by the statutes of New Jersey and by the appointment of the chancellor,
and enjoined the corporation, its officers, directors, agents, and attorneys,



RUST V. UNITED WATERWORKS CO. 131

from receiving any debts due to the corporation, from payIng or transferring
anY of its money or property, from continuing its business, from exercising
any. of the franchises and privileges of its charter, and from attempting to
use t:le name of the corporation, or any of its privileges or franchises, for
any purpose whatever. In February, 1892, Clarence H. Venner was, and
ever since has been, one of the vice presidents of the American 'Vaterworks
Company, and that corporation had no president. In February, 1892, he
employed Messrs. Teller & Orahood as. attorneys for the American Water-
works Company in the state of Colorado, and authorized them to appear for
that company in all litigation in which the corporation was interested in
that state. 'l'eller & Orahood subsequently became members of the firm of
Teller, Orahood & Morgan. Clarence H. Venner and the American 'Vater-
works Company appeared in the chancery court of New Jersey, and de-
fended the suit, which resulted in the appointment of the plaintift: in error
as receiver and trustee for the creditors and stockholders of that corpora·
tion, and in enjoining him, his corporation, and all its agents and attm··
neys, from exercising any ·of the powers or franchises, or using the name,
of that corporation, for any purpose whatever. In .January, 1894, Messrs.
Teller & Orahood were fully advised of this injunction, and of the ap-
pointment of the plaintiff in error as receiver and trustee under these
statutes of New Jersey, and of his qualification as such, pursuant to the
decree of the chancery court of New Jersey. Olarence H. Venner was
in 1894 the president of the defendant in error, the United Waterworks
Company, at the same time that he was vice president· of the American
Waterworks Company. On August HI, 1SIJ4, the United Waterworks
Company filed its complaint in the court below for the recovery from
the American Waterworks Company of $100,000 and interest, upon certain
promissory notes, which had been made in .1891 by the American Water-
works Company, by C. H. Venner and another of its officers, which were
payable to the order of C. H. Venner & Co., and which, the United Water-
works Company alleged, had been purchased by it for value. 'l'he American
Waterworks Company was not then doing business in the state of Colorado,
nor had it been for many months, but the summons in that action was, on
the same day that the complaint wae filed, served on Clarence H. Venner, in
Denver, Colo., as a stockholder and a vice president of that corporation. On
the same day Messrs. Teller, Orahood & Morgan entered the general appear-
ance of the American Waterworks Company in that action, but they never
demurred, answered, or took any further steps therein. Upon this service
and appearance a default was entered, and thE' clerk of the court, on Sep-
tember18, 1894, entered a· judgment on this default for $118,512.50.
plaintiff in error alleged, in his petition to vacate this judgment, and th('
United Waterworks Company, in its answer, denied, that the American Wa·
terworks Company had a defense to the promissory notes on the ground. that
C. H. Venner & Co. owed the 'Vaterworks Company more than the amount
of the notes, and that the United Waterworks Company took them subject
to this defense. Upon this state of the case, the court below denied the
application of the plaintift: in error fora stay of execution on the judgment,
for its vacation, and for leave to interpose pleas to the jurisdiction of the
court, and defenses to the recovery this judgment evidences. This ruling is
the foundation of all the assignments of error in this case.
Joel F. Vaile, for plaintiff in error.
Caldwell Yeaman, for defendant in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges,

Circuit Judge (after stating the facts). Before con
sidering the merits of this case, it is necessary to dispose of a pre·
liminary question. The defendant in error challenges the Juris-
diction of this court to hear and determine the questions presented
by the assignments of error. It moves to dismiss the writ of erMr
onfoui' grounds.
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1. Because the jurisdiction of the COUl't below to render the
against the Oompany, which the

in error, thereceiyerOf that company, sought by his petition
to; va.cate and .to defend; against, Wm3 in issue at the hearing below,
which resulted in the· judgment denying the prayer of the petition,
and it maintains that this question of jurisdiction can only be
r.e1Tie""ed by supreme c()urtofthe United States., But the plain-

by the alleg&tions in his petition, placed his claim for
an order vacating the judgment against the American Waterworks
Company, and permitting him to answer for that company, on two
ground!!!,: ,That the courfhad no jurisdiction to render the judgment;
arid,)f ithad, that the judgment was.obtained by collusion, in fraud
of the tights of the corporation Qnd of the plaintiff in error, and that
they had a meritorious defense to the action, which he ought to be
permitted to interpose.. ,The judgment below denied hiln relief on
eitMr. of these grounds, 'lind the latter did not necessarily involve
any question of jurisdiction. When a final judgment or decision
has been rendered in a'district or a circuit court of the United States,
,the party against whom it is renderedroay elect to take his writ of
error to the supreme court, l1pon the. question of jurisdiction alone, or
to the circuit court of appeals, upon the whole case. When he
chooses the latter course, the circuit court of appeals has juris-
diction to determine the question of the jurisdiction of the court be-
low,as well as all other questions in the case properly presented
to it for consideration. McLish v. Roff, 141 U. S. 661, 668, 12 Sup.
Ct. 118; Crabtree v. Madden, 4 C. C. A. 408, 410, 54 Fed. 426; Crab-
tree v. Byrne, 4 C. C. A. 414, 54 Fed. 432; Sugar-Refining Co. v. John-
son,9 C. C. A. 110, 60 Fed. 50S ; Sugar-Refining Co.v. Tatum, 9 C.
C. A. 121,60 Fed. 514. .
2. Because the judgment .which denied the prayer of the petition

of th\) plaintiff in error was not a final judgment or decision. But
that judgment denied the plaintiff in error all relief in the action
in which be filed his petition, and finally determined all his rights
therein. A final decision, which completely determines the rights,
in the .suit in which it is rendered, of some of th\) :varties, who are
not claimed to be jointly liable with those against whom the suit is
retained, m;ld· a final decision which completely determines a col-
lateral matter distinct from the general subject of litigation, and
finally settles that controversy, is subject to review in this court
by appeal or' Writ of error. Standley v. Roberts, 8 C. C. A. 305,
59 Fed. 836; Central Trust Co. of New York v. Marietta & N. G.
Ry. Co., 1 C. C. A. 116, 48 Fed. 850; Grant v. Railroad Co., 1 C. C.
A. 681, 50 Fed. 795; Pottery. Beal, 2 C. C. A. 60, 50 Fed. 860; Jack-
sonyille,·T. ,&,K. W. Ry 00. v. American Construction Co., 6 C. C.
A. 249, 57 Fed. 66; Withenbury v. U. S., 5 Wall. 819; Williams v.
Morgan, 111 V. S. 684, 4 Sup. Ct. 638 ; Hill v.· Railroad Co., 140 U.
S. 52, 11 Sup. Ct. 690 ; Forgay v. Conrad, 6 How. 201, 204; Bronson
v. Railroad Co., 2 Black, 524, 529; Thomson v. Dear, 7 Wall. 342,
345; Trustees v. Greenough, 105 U. S. 527.
3. Becaul;:le tb;e plaintiff in error was not a party to the action in

the case of the United Waterworks Company v. The American
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Waterworks Company, in which the judgment was rendered by de-
fault against the latter company, and therefore was not entitled to
a writ of error to review that judgment. But the plaintiff in errol'
was a party to his own petition for the vacation of that judgment,
and for leave to defend that suit, and to the judgment which finally
denied him any of that relief. It is the latter judgment which
he seeks to review, and that he is entitled to have reviewed by this
court through this writ.
4. Because the plaintiff in error, a receiver, appointed by a court

of the state of New Jersey, has no authority to prosecute a writ of
error in this court to review a judgment against the corporation for
which he was appointed receiver. But it is not the judgment
against the corporation, but the judgment against himself, as we
have said, that he seeks to review by this writ. "
The motion to dismiss the writ cannot be sustained on any of

these grounds, and it is denied.
Counsel for the defendant in error interpose another objection to

the consideration of the" merits of this case. It is that the appoint-
ment of the plaintiff .in error as receiver of the American Water·
works Company, and as trustee for its stockholders and creditors,
was without force, beyond the jurisdiction of the chancery court of
New Jersey, which appointed him, and hence that he was without
power to sue or to defend suits for that corporation in the courts of
Colorado. He cites in support of this position Booth v. Clark, 17
How. 322, 328; Second Nat. Bank v. New York Silk-Manuf'g Co"
11 Fed. 5;32; Wilkinson v. Culver, 25 Fed. 639; Hazard v. Durant,
19 Fed.i71; Olney v. Tanner, 10 Fed. 101, 104; and like cases.
But this objection begs the question at issue. The question before
the court below was "not whether or not, without its order or per·
mission, the plaintiff in error had the power or the authority to de-
fend the action against the American Waterworks Company, but
whether or not, upon the facts disclosed by his petition and the an-
swer to it, that court ought to give him permission and authority so
to do. It goes without saying that the court below had the power,
upon the presentation to it of the decree of the court of chancery of
the state of New Jersey appointing the plaintiff in error the re-
ceiver of the property of this insolvent corporation, and the trustee
for its creditors and stockholders, to appoint him a receiver and trus-
tee, with the same powers, in the district of Colorado, and to au-
thorize him to sue for, and to defend suits against, the waterworks
company in that district in the name of the corporation, or in his own
name. This power was exercised in this very receivership by Judge
Caldwell, in the circuit. cotIrt of the United States for the district
of Nebraska. The whole is greater than any of, and includes all,
its parts. If the court below had" authority, on the application of
the plaintiff in error, to allow and authorize him to defend all actions
against the American WaterworkS Company, it had the jurisdiction
and power to pel'Illit him, on his application, to defend the single
action here in question. This objection is untenable. It probably
was not very much relied upon, for it does not appear to have
been made or considered in the court below. The record discloses
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the.> fact tUat counsel for plaintiff. in .errol' answered to the merits
of the petition in that court without raising this. objection.
We turn to the merits of the case. May the officers and at-

torneys of an insolvent corporation, who had been enjoined from
exercising any of its powers or franchises, and from using its name,
for any purpose whatever, by a court which had jurisdiction of the
corporation and of its property, and which: had appointed a receiver
of the corporation, and a trustee for its creditors and stockholders,
and issued such an injunction in the state of its incorporation, pur-
suant to the statutes under whi'ch it was incorporated, lawfully
confess a judgment against it in another state, or so act on its be-
half that such a judgment may be obtained by default? The prin-
ciples in accordance with which this question must be answered are
nowhere more clearly and concisely stated than by Chief Justice
Waite in the opinion of the supreme court in Railway Co. v. Gebhard,
109 U. S. 527, 537, 3 Sup. Ct. 363, where he says:
"A corporation 'must dwell In the place of its creation, and cannot migrate

to another sovereignty' (Bank v. Earle, 13 Pet. 588), though It may do busi-
ness In all places where Its charter allows and the local laws do not forbid
(Railroad v. Koontz, 104 U. S. 12). But wherever It goes for business it car-
ries its charter, as that Is the law of its existence (Relfe v. Rundle, 103 U. S.
226), and the charter Is the same abroad that It Is at home. Whatever disa-
bUities are placed upon the corporation at home, It retains abroad, and what-
ever legislative control it Is subjected to at home must be recognized and
submitted to by those who deal with It elsewhere. A corporation of one
country may be excluded from buslnes$ In another country (Paul v. Vir-
ginia, 8 Wall. 168), but, If a.dmitted, It must, in the absence of legislation
equivalent to making It a corporation of the latter country, be tal,en, both
by the government and those who deal with it, as a creature of the law of
its own country, and subject to all the legislative control and .direction that
may be properly exercised over It at the place of its creation. Such being
the law, It follows that every person who deals with a foreign corporation
impliedly'subjects himself to such laws of the foreign government, affecting
the powers and obligations of the corporation with which he voluntarily con-
tracts, as the known and established polley of that government authorizes:'
The statutes of New Jersey, under which the American Water-

works Company was incorporated, then, constituted its charter,
granted its franchises, limited their duration and extent, and pro-
vided how and by whom they should be exercised. These statutes
provided that these franchises should be exercised by its directors
and other officers and agents chosen by the corporation itself until
it should become insolvent, but that when it became insolvent, and
the court of chancery in New Jersey so ordered, all of these officers
and agents should cease to use its franchises and its name for any
purpose Whatever, and a' person appointed by that court as the re-
ceiver of the property of the corporation, and as trustee for its
stockholders and creditors, should succeed to its property, and to
the right to act for the corporation. The effect of these statutes
was to limit the time within which the officers and agents chosen
by that corporation might exercise its franchises and privileges to
the period anterior to the issue of the injunction by the chancellor
restraining them from so exercising them in accordance with the
provisions of those laws. Every officer, attorney, and agent of that
corporation was charged with knowledge of this limitation, and took
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his authority and power subject to it. When, in February, 1892,
Clarence H. Venner, as vice president of the American Waterworks
Company, employed Messrs. Teller & Orahood to appear for that
corporation in its lawsuits in Colorado, that limitation conditioned
his power to employ them, and their authority to act for the corpora·
tion. When, on July 20, 1892, the conrt of chancery of New Jersey
appointed the plaintiff in error receiver and trustee, and, pursuant
to the statutes of New Jersey which were the law of its being, en'
joined "its officers, directors, agents, and attorneys * * * from
continuing its business, or exercising any of the franchises and

of its charter, * * * or attempting to use its name
and its privileges and franchises, for any purpose whatever," it
fixed a limit of time to their authority to act on behalf of this cor-
poration. The charter of the corporation as effectually limited the
powers of these officers and agents to the time anterior to the issue
of this injunction as if it had expressly declared that they should not
have or exercise these powers subsequent to July 20, 1892. Venner
was in cOurt, contesting the application for the appointment of this
receiver, when this injunction was granted. Teller & Orahood were
fully advised of this action of the court of chancery of New .Jersey
long prior to August, 1894. The inevitable result is that the au-
thority of Teller, Orahood & Morgan to appear in court for, or to
use the name of, the American WaterworkS Company of New Jer-
sey, in any lawsuits in the state of Oolorado, for or against it, had
expired, by virtue of this limitation in the charter of the corporation,
long before they entered their appearance for it, on August 18,
1894, in the action of the United Wa.terworks Company against that
corporation, and that action and judgment stand as though no such
entry had ever been made. In the absence of statutes in other ju-
risdictions modifying them, the grants and limitations of the fran-
chises of a 'corporation, and of the powers of its officers, attorneys,
and agents, contained in the general laws of the state under which it
is incorporated, constitute the law of its existence, go with it into
every jurisdiction in which it is permitted to act as a corporation,
and there govern and limit those franchises and powers to the same
extent as in the place of its creation. Relfe v. Rundle, 103 U. S.
222, 225; Railway Co. v. Gebhard, supra; Parsons v. Insmance Co.,
31 Fed. 305, 308, 309; Bockover v. Association, 77 Va. 85. How
do this action and judgment stand, then, when stripped of the at-
tempted appearance of the American Waterworks Company by
these attorneys? The defendant in errol' alleged in the complaint
in that action that it was a corporation organized under the laws of
the state of New York, and that the American Waterworks Com-
pany was a corporation organized under the laws of the state of New
.Jersey. In its answer to the petition of the receiver of the Ameri-
can 'Vaterworks Company, it attempted for the first time to show
that the latter company was also a corporation of the state of Colo-
l·ado. This endeavor rests upon the facts that in 1891 a corpora-
tion of Colorado and a corporation of Illinois sold and conveyed all
their propt'rty to the American WaterworkS Oompany of New Jer·
sey, and the latter complied with the statutes of Oolorado relative
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1;0 torejgn filing with the pI'oper authorities of that
state its certificate of incorporation, a copy of the laws of New Jer-
sey (under which it was incorporated, and a certificate that its

place of busi.ne$S in Colorado would be at Denver, in that
state, and that a certain resident of Colorado was designated as its
agent to receiveservioo of process. for it. The effect of the sale of
the property of the two corporations to the plaintiff in error was to
consolidate their property in the control of the latter, and the claim
ill that this consolidation made the latter a corporation of Colorado,
by virtue of section 14, art. 15; of the constitution of that state,
which provides:
,"If any railroad, telegraph, express or other corporation organized under
any of the laws of this state, shall consolidate, by sale or otherwise, with
any railroad, telegraph, express or other, corporation orgaJ;lized under any
laws of any other state or territory, or of the United States, the same shall
not thereby become a foreign corporation, but the courts of this state shall
retain jurisdiction over that part of the corporate property within the limits
of the state in all matters which may afise, as if said consolidation had not
taken plaCe." 1. Mills' Ann. St. Colo. 1891, p. 359.

This claim is late', and it is futile. ;The only effect of this con-
stitutional pro",ision was toretainih Colorado the citizenship of the
corporation originally organized under its laws, which entered into
the consolidation, and to retain jurisdiction over the property which
it hail: in that state, for the. purpose of securing the' rights of its
creditors and stockholders. The provision is that the corporation
originally organized llnder the la\vs of Colorado "shall not become
a foreign corporation," and not that its successor, organized under
the laws of another state, or any other foreign corporation, shall be-
come a corporation of Colorado. 'I.'his was evidently the view of
question which the officers of the American Waterworks Company
took when they qualified the corporation to do business in Colorado.
n was the view taken by counsel for the defendant in error when it
brought this action, and we have no doubt it is the correct view
'When this action was brought, then, the plaintiff was a citizen of
New York, the defendant was a citizen of New Jersey, the action was
brought in the. circuit court of the United States for the district of
COlorado,and the only ground of jurisdiction was the diverse citizen-
ship of the parties. The act of congress of }larch 3, 1887, as cor-
rected by the act of August 13, 1888 (24 Stat. 552, c. 373; 25 Stat.
434, c. 866), provides that:
"No person shall be arrested in one district for trial in another in any civil

action before a circuit or district court; and no civil suit shall be brought
before either of said courts against any person by any original process or
proceeding in any other district than that whereof he is an inhabitant, but
where the jurisdiction is founded only on the fact that the action is between
citizens of different states, suit shall be brought only in the district of the
residence of either the plaintiff or the defendant." Supp. Rev. St. pp. 611,
612.

Under these acts of congress, a corporation organized in one state
only cannot be successfully sued in the circuit court of the United
States for any other state than that of its incorporation, except hy
a citizen of the former state, unless it waives its privilege bj' a
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general appearance, or equivalent action. Shaw v. Mining Co., 143
U. S. 444,12 Sup. Ct. 935; Southern Pac. Co; v. Denton, 146 U. S. 202,
13 Sup. Ct. 44; Railwfl,y Go. v. Pinkney, 149 U. S. 194, 13 Sup. Ct. 859;
Express Co. v. Todd, 5 C. C. A. 432, 56 Fed. 104. The American
Waterworks Company never entered any appearance in this action,
or in any way waived its privilege of compelling this suit to be
brought in the state of its incorporation, and that was a fatal objec-
tion to the maintenance of this action in Colorado.
Moreover, the service of the summons in this action on C. H.

Venner, the vice president and a stockholder of the American Water-
works Company, was insufficient to give the court below jurisdiction
to enter judgment against it in a personal action. The statute
under which this service was made reads:
"If the action be against a foreign corporation or joint stock compaj1Y or

association, organized under the laws of any other state or territory; and
doing business within this state, the summons shall be served by Ilelivering
a copy of it to any agent of such corporation, company or association found
in the county in which the action Is brought. If no such agent be found in
such county, then by delivering a copy of the summons to any stockholder
who may be found in such county." Sess. Laws Colo. 1891, p. 82, § 1.

The record discloses the fact that the American Waterworks Com-
pany was not at the time of the attempted service upon Venner, and
had not been, doing bmdness in Colorado for many months, so that
the authority to serve the summons on this corporation was not
given by this statute. Again, C. H. Venner was a resident of the
state of New York, temporarily in the state of Colorado, without
any authority to act for this corporation in any manner whatever.
In a personal action against the corporation, brought in a state in
which the corporation is not incorporated, in which it does no busi-
ness, and in which it has no agent, and in which no property is seized,
service of a summons upon an officer of the corporation temporarily
within the jurisdiction is futile. Goldey v. Morning News, 156 U. S.
518, 15 Sup. Ct. 559.
The result is that the receiver of the property of the American

Waterworks Company, the trustee for its creditors and stockholders,
the successor to its rights and interests under the provisions of its
charter, proved to the court below that a judgment had been ren-
dered against that corporation for $118,512.50, without a legal serv-
ice of any summons or notice upon it, in a court in which the defend-
ant in error was forbidden by an act of congress to sue it, and prayed
that the execution upon the judgment might be stayed, that the judg-
ment might be set aside, and that he might be admitted to specially
or otherwise plead and prove these facts, and such other defenses as
the corporation had to this action. These facts furnish ample
grounds, in our opinion, to entitle the plaintiff in error to the relief
sought by his petition. 'l'he judgment which denied it must accord-
ingly be reversed, with costs, and the case remanded, with directions
to grant the relief prayed for in the petition, and it is so ordered.
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WILEet a!. v. FARMERS' STATE BANK OF CHARTER OAK.
(Circuit Court of Appeals, Eighth Circuit. October 7, 1895.)

No. 562.
FINDINGS'-WHAT QUES'l'IONS OPEN ON REVIEW;

When the court, to which 'a case has been submitted without a jUt's,
pursuant to Rev. St. § 649, has found the facts specialls, the onlS ques-
tion open upon a writ of error is the sufficiencs of the facts found to sup·
port the judgment, and the appellate court cannot inquire whether the
evidence was sufficient to support'the findings.

In Error to the Circuit Court of the United States for the South-
ern District of Iowa. .. .
This was an action by Mayer Wile, Isaac Wile, and Herman Wile,

doing business as Wile Bros. & Co., against the Farmers' State
Bank of Charter Oak, Iowa. The circuit court, before which the
case was tried without a jury, gave judgment for the defendant
63 Fed. 759. Plaintiffs bring error. Affirmed.
John N. Baldwin and A. W. Askwith filed brief for plaintiffs iv

error.
L. M. Shaw and Jacob Sims. filed brief for defendant in error,. . ..
Before CALDWELL, SANBORN, and THAYER, Circuit Judges

,

CALDWELL, Circuit Judge. This case was tried by' the court,
a jury being waived by written stipulation of the parties, filed
with the clerk, as provided by section 649 of the Revised Statutes
of the United states. The court found the facts specially. Among
other facts so found was the following: "The court, being fully ad-
vised in the premises, finds that at the time of the service of the
notice of garnishment herein the said Farmers' State Bank did not
have in its possession or under its control any property, rights, or
credits of the said defendant Cohn." This finding disposes of the
case. The plaintiffs in error seek to avoid its effect upon the ground
that the evidence in the case does not warrant the finding. But,
where the court's findings are special, it is required to state the
ultimate facts, and not the evidence; and the facts so found are
all the facts that this court can consider. The inquiry in such cases
,is not whether the evidence supports the special finding of fact, but
only whether the facts found are sufficient to support the judgment.
Hill v. Woodberry, 49 Fed. 138.
All the errors assigned rest upon the allegation that the testi-

mony in the ease did not warrant the special findings of the court.
But we cannot look into the evidence with a view to determine its
sufficiency "to.' support the special findings. This court· must take
the special:ftndings as verity, 'and, when so taken, it is conceded
,that the judgment of the circuit court is right. The judgment of
the circuit court is therefore affirmed.


