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of the judgment, basing the motion. on the letter of the secretary of the treas-
ury, which it was agreed between, the parties, might be. taken as a state-
ment .of the facts of the case, and read as evidence on the hearing of the
motxon The district court refused to vacate the entry of satisfaction of the
Judgment and the United States thereupon sued out this wmt of error,

W, C. Perry, U. 8. Atty,, filed brief for the United States.
J. R. Hallowell, Thomas €. Wilson, and Montgomery Hallowell
filed brief for defendant in error.

Before (JA.LDWELL SANBORN and THAYER, Circuit Judges.

CALDWELL, Circuit Judge, after statmg the case as above, de-
livered the opinion of the court.

--A motion; upon-due notice to the Judgment defendants, to have the
entry of the satisfaction of the judgment canceled and set aside, was
an appropriate mode of proceeding to obtain that relief. But clearly,
upon the record before us, the United States is not entitled to the re-
lief sought by the motion. It is not averred or proved that the sums
standing to the credit of Biggert, one of the judgment defendants, on
the treasury books, have any connection with or relation to the trans-
action out of which the cause of actioh arose against Biggert and
Evans, and upon which the joint judgment against them was ren-
dered. - ‘It is not shown that Biggert understood or agreed that the
entry of satisfaction of the. joint judgment against himself and Evans
in consideration of the $1,000 and costs, pald into the treasury by
them, should operate as a satisfaction of his individual claims against
the government, or that the compromise of the judgment against the
two had any relation to Biggert’s other and individual transactions
and dealings with the government. The government has no occasion
to seek relief in this mode. It has the money represented by the
credits mentioned in favor of Biggert in its treasury, and can retain
it"there. If Biggert should sue for these sums, the government can
then set up any defenses to the action that it may have. The judg-
ment of the distriet court is affirmed.

WILLIAMS v. SIMONS et al.
(Circuit Court of Appeals, Eighth Circuit. September 16, 1895.)
No. 514,

1. ParTIES TO ACTIONS—INDEMNITY BOND.

The claimant of property attached by a sheriff as the property of an-
other may sue in his own name on a bond of indemnity given to the sheriff,
either as the real party in interest or by virtue of the statute of Arkan-
sas (Mansf, Dig. § 3024).

2. FRAUDULENT CONVEYANCES—EVIDENCE.

In an action on an indemnity bond given to a sheriff upon attaching,
‘as property of one N., certain goods claimed by plaintiffs, it appeared that
N., a retail merehant, owed plaintiffs, wholesale merchants, about $4,000;
that he sold his stock of goods to them for $2,000, credited on this indebted-
ness; that in a circular notice sent by plaintiffs, in accordance with their
custom, shortly before this transaction, to thelr attorney, who also repre-
sented other creditors of N., plaintiffs had stated N.’s indebtedness as

. $54.46, but that this included only the amount due on open account, and
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not two notes also outstanding; that previously N. had given plaintiffs a
mortgage on certain land to secure the notes, which had not been recorded,
but there was no evidence that the failure to record. was due to any in-
tent to defraud. Held, that there was nothing to impeach the bona fides
of the sale by N. to plaintiffs,

In Error to the Circuit Court of the United States for the Eastern
District of Arkansas, _ .

This was an action by H. T. Simons, Charles R. Gregory, Edward
A. Morse, and H. B. Miltenberger, partners as H. T. Simons, Gregory
& Co., against R. D. Williams, on an indemnity bond. Plaintiffs re-
covered judgment in the circuit court. Defendant brings error. Af-
firmed.

H. T. Simons, Gregory & Co., the defendants in error, were wholesale mer-
chants doing business at St. Louis, and were creditors of W. T. Nesbit, a
retail merchant doing business in Arkansas, in about the sum of $4,000. On
the 8th of December, 1892, H. T. Simons, Gregory & Co. purchased of Nesbit,
in satisfaction of $2,000 of their debt against him, his stock of goods in his
storehouse at Sulphur Rock, Ark.; Nesbit executing a bill of sale of the
goods, and delivering the possession thereof to the purchasers. After the sale
of the goods by Nesbit to H. T. Simons, Gregory & Co., but on the same day,
the Schwab Clothing Company attached them as the property of Nesbit, and
they were afterwards sold on that attachment. Before the sheriff would
seize the goods on the order of attachment as the property of Nesbit, he re-
quired the Schwab Clothing Company to execute to him an indemnifying
bond, which the plaintiff in error, R. D. Williams, signed as wurety. The
defendants in error brought suit on this bond against Williams. The an-
swer of the defendant alleged (1) that the goods attached belonged to Nesbit,
and that the sale thereof by Nesbit to H. T. Simons, Gregory & Co. was
fraudulent and vold as against the creditors of Nesbit; (2) that Nesbit exe-
cuted to H. T. Simons, Gregory & Co. conveyances, which were by agreement
between them withheld from record for the purpose of giving Nesbit a false
credit; and (3) that the defendants in error sent a false and misleading tele-
gram to their attorneys in Arkansas touching the Nesbit business, whereby
their attorneys, who were also attorneys for other creditors of Nesbit, were
induced to delay action against Nesbit on behalf of the other creditors until
after the defendants in error had purchased the goods. There was a trial
below, which resulted in a judgment for the defendants in error for the
value of the goods, and the defendant, Williams, sued out this writ of
€error., ’

David Goldsmith (J. C. Yancey, John M. Moore, and Morris M. Cobn,
on the briefs), for plaintiff in error.
George H. Sanders, for defendants in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge, after stating the case as above, deliv-
ered the opinion of the court.

The objection that the plaintiffs below could not sue on the indem-
nity bond executed to the sheriff in their own names without an as-
signment thereof is groundless.” As the real party in interest, the
claimants of the property could maintain the guit in their own name.
Moreover, the statute of Arkansas authorizing the sheriff to take in-
demnity bonds provides that the “claimant or purchaser may main-
tain an action upon the bond.” Mansf. Dig. § 3024.

The evidence in the record shows that Nesbit owed H. T. Simons,
Gregory & Co., at the date of the 'sale of the goods, something .over
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$4,000; that Nesbit sold the stock of goods to H. T. Simons, Greg-
ory & Co. for the sum of $2,000, which was credited on his indebted-
ness to them. There is absolutely no evidence in the record tending
to impeach the bona fides of this sale, unless these circumstances do
it: H. T. Simons, Gregory & Co. were in the habit of sending out to
their collecting agents and attorneys a circular letter advising them
to-look after their interests, and giving them the names of their debt-
ors residing in the territory for which the agent or attorney addressed
acted as their agent. In a memorandum at the bottom of one of
these circular letters, sent out by the bookkeépet of H. T. Simons,
Gregory & Co., in 1892, appears this entry:

Name. ] Town, Amount.
W. T. Nesbit.~ i Sulphur Rock. . . $54.46.

The contention of the defendant below was that this sum repre-
sented the whole amount of Nesbit’s indebtedness to H. T. Simons,
Gregory & Co. at the date of the circular, but it was explained that
the clerk sending out this circular simply included the amount then

“due on open account, and did not include two promissory notes exe-
cuted by Nesbit to H. T. Simons, Gregory & Co., of date the 26th of
January, 1891, each for the sum of $1,916.60. Nesbit also testified
to the same facts. There was no evidence worthy of the attention
of the court or jury tending to impeach the consideration -or validity
of these notes, The other circumstance relied upon to show fraud
in the sale of the goods was the fact that on the 26th of January, 1891,
Nesbit executed to H. T, Simons, Gregory & Co. a deed of trust on a
parcel of Jand in Arkansas, worth from $500 to $700, to secure the
paymetrt of the two notes mentioned, and did not place the same on
record. There is no. evidence that this deed of trust was withheld
from record in pursuance of any agreement or understanding be-
tween Nesbit and H. T. Simons, Gregory & Co. to that effect, or for
the purpose of giving Nesbit a false credit, or for any other frandu-
lent purpose.. The defendants in error testify it was not placed on
record from oversight and neglect, and Nesbit testifies that he sup-
posed it was placed on record right away after its execution. There
was no evidence to the contrary of this. The omission to record the
deed of trust under these circamstances was not a fraudulent act,
nor a badge of fraud, because no fraud was intended by.either party,
and certainly not by H. T. Simons, Gregory & Co. SR

There is not a scintilla of evidence in the record from which any
court or jury could say that H. T. Simons, Gregory & Co. withheld
this deed of trust from the record for the purpose of giving Nesbit
a false credit, or for any.other fraudulent purpose. The laws of Ar-
kansas- reward the diligent creditor to the exclusion of all others,
with the result that when the diligent or favored creditor of a failing
debtor procures from the debtor a sale or conveyance of his property,
in payment or part payment of his debt, all the other creditors of the
debtor feel aggrieved, and are ready to assert that a preference thus
obtained is a fraud upon them, and, while declaiming against pref-
erences, at once sue out a writ of attachment, and, seize the property
sold by the debtor, in the hope that they may themselves obtain a
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preference by upsetting the sale to the favored creditor. This is pre-
cisely what was attempted in this case. An extremely earnest and
ingenious, but unavailing, effort was made by the plaintiff in error to
find some ground upon which to rest the attack upon the sale of the
goods to the defendants in error. The plaintiff in error asked for
instructions, which, so far as they are law and applicable to the facts
of the case, were embraced in the charge of the court in chief. There
was no evidence at all of “a secret benefit intended in favor of said
Nesbit by said sale,” or “that Nesbit was induced to make the sale by
reason of benefits to occur to himself”; and the court properly refused
to give charges based upon hypotheses there was no evidence what-
-ever to support.

The charge in chief expressed the law applicable to the facts of the
case. The court, among other things, told the jury that, if the in-
debtedness of Nesbit to H. T. Simons, Gregory & Co. did not exceed
the sum of $100, such a consideration was grossly inadequate and
would render the sale of the goods absolutely void. It said to the
jury:

“But fraud is not to be presumed, but must be proved to the satisfaction
of the jury. Such proof, however, may be made by circumstances and by
the acts of the parties charged with the perpetration of the fraud. To this
end the court has admitted to your consideration testimony in relation te
the execution of the bill of sale, the mortgage offered in evidence, and the
report made by Nesbit to the commercial agency. None of these acts ren-
dered the sale void if the consideration was the sum of $2,000, as contended
by the plaintiffs, but are for your consideration in determining the question
as to whether the -sale was for that consideration or for the grossly inade-
quate one of $100, and the finality of a fraudulent collusion between the
plaintiffs and Nesbit to defraud, hinder, and delay the creditors of Nesbit,
contended for by defendant. This you are to determine from the testimony,
of which you are the sole judges.” -

It i objected to this charge that it is too general. It is said that
the court should have told the jury that the mortgage was wholly
void if the purpose of the plaintiffs in keeping it off the record was to
enable Nesbit to acquire a false credit with other merchants; and
that it should have further told them that if, in furtherance of a pur-
pose to thus build up a false credit for Nesbit, it was agreed between
him and the plaintiffs that the plaintiffs should be preferred in case of
his failure out of goods obtained on such credit, then a preference
given in execution of such agreement was also void. - There are sev-
eral conclusive answers to these propositions. Assuming that they
are good law, they are abstract as applied to this case, there being no
evidence to justify their submission to the jury. But, if this were not
g0, it was not error in the court not to submit them to the jury, unless
the defendant preferred a request to that effect. A request for in-
structions is necessary to entitle a party to avail himself of an omis-
sion to instruet. “Itis no ground of reversal,” says Mr. Justice Story -
in Pennock v. Dialogue, 2 Pet. 1, 15, “that the court below omitted to -
give directions to the jury upon any points of law which might arise
in the cause when it was not requested by either party at the trial.
Tt is sufficient for us that the court has given no erroneous directions.
If either party deems any point presented by the evidence to be omit-
ted in the charge, it is competent for said party to require an opinion
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frqm the court upon that point. If he does not, it is a waiver of it.”’
gqe,  the same effect, Express Co. v, Kountze, 8 Wall. 342, 353, 354;
hutte v. Thompson, 15 Wall. 151, 164; Rallroad Co. v. VolL 151 U‘
S. 78, 14 Sup. Ct. 239.
The Judgment of the cirenit court i 1s affirmed, w1th costs and inter-
est.

| UNITED STATES v. BANISTER.
(Oircuit Court, D. Vermont, - October 9, 1895.)

v

1. PRACTICE—DEFECTIVE Capras—MoriOoN TO DISMISS :

A capias which is issued without any minute of the day of mgning it,

- -ag tequired by R. L. Vt. § 1720, and which is wrongly served by arrest,,
may be properly attacked by a motion to dismiss it on a special appear-
ance for that purpose, the defects appearmg from the process and re-
turn as & part of the record.

2. /AcTiON FOR PENALTY—WRIT—DATE OF SIGNATURE——-MINUTE BY CLERK.

R. L. Vt. § 1720, requiring the clerk or magistrate signing the writ to
enter upon it & minute of the day of its signature, being expressly made
.applicable -only to actions mentioned in that chapter, does not apply to
a suit for a penalty or forfeiture given to the treasury of the United
States.

3. AXIEN LaBor CONTRACT—PENALTY FOR VIOLATIO’\I——'CHARACTER or Surr—

RREST.

An action by the United States to recover the statutory penalty for
violation of Act 1885, c. 164, § 3, relating to alien contracts for labor, is
an action for tort, and hence there is no privilege of exemption from ar-
rest therein.

4. SAME—FOLLOWING STATE PRACTICE

A suit in the United States circuit court for the penalty- provided by
Act 1885, c. 164, § 3, for violation of the provisions of that act relating to
alien contracts for labor, may be properly begun by capias in accordance
with the state law.

‘This was an action by the United States against one Banister to
recover a. penalty. On motion to dismiss a writ of capias.

John H. Senter, U. 8. Atty.
J. D. Redmond, for defendant.

WHEELER, District Judge. This suit is brought upon section 3
of chapter 164 of the act of 1885, relating to alien contracts for labor,
which provides that-every one violating it “shall forfeit and pay for
every such offence the sum of one thousand dollars,” to'be recovered
“gs debts of like amount are now recovered in the circuit courts of
the United .States, the proceeds to be paid into the treasury of the
TUnited States.” 23 Stat. 333; 1 Supp. Rev. St. 479.. By the stat-
utes. of the state, persons are exempt from arrest in any action “on
a contract, express or implied” (R. L. § 1477); and the:.chapter on
limitation.of criminal prosecutions and -actions on penal statutes
requires, by section 1719, a minute on bills, complaints, mformatlons,-
and indictments of .the day when exhibited,: and: :

“Sec 1720, When an action I8 commenced :In a case mentioned in this

cha.ptep the clerk or magistrate signing. the writ shall enter upon it a min-
ute of the day, month and year when the. .Same was, signed. ;. .. .
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