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from the collection of the tax. A demurrer to the bill for want of
jurisdiction was sustained, and the bill dismissed.
The demuITer was properlysustajned., \ The amount in controversy

was the amount of the tax/and not the value of the property upon
which the tax was assessed. The amount in controversy, therefore,
was not sufficient togiV'e the circuit courtjuristiiction. Gibson v.
Shufeldt, 122 U. S. 29, 7 Sup. Ct. 1066 ; Bank v. Hoof, 7 Pet. 170; Ross
v. Prentiss, 3 How. 772; Walterv. Railroad Go., 14:7 U. S. 370, 13
Sup. Ct. 348; Railway Co. v. Walker, 148 U. S. 391, 13 Sup. Ct. 650.
Conceding the boat was engaged in interstate commerce, that did not
exempUt frotDwxation.' 1 Desty, Tax'n, § 52; Morgan v. Parham,
16 Wall. 475; Transportiltion Go. v. Wheeling, S.284; Marye
v. Railroad Co., 127 U. S.124, 8 Sup. Ct. 1037; Pullman's Palace Car
Co. v. Pennsylvania, 141 U. S.25, 11 Sup. Ct. 876. Moreover, a fed-
eral court will not, except under very special circumstances, none of
which are present in this case, enjoin the collection of a tax which is
only llpersonal charge against the party taxed or against his personal
property. Presumptively, the remedy at law is adequate in such cases.
If the tax is illegal, and the party makes paynient, he is entitled to
recover back the amount. State Railroad Tax Cases, 92 U. S. 614;
Dows v. Chicago, 11 Wall. 108; Hannewinkle v. Georgetown, 15
Wall. Tennessee v.Sneed, 96 U.S. 69; Brewer v. Springfield, 97
Mass. 152; Express Co. v. seibert, 44 Fed. 310; Cooley, 'L'ax'n, 772.
The averment of the bill that "irreparable damage" will ensue to

the complainant unless the tax is enjoined must, in view of the small-
ness of the tax as compared to the value of the property upon which
1t is assessed and the'business in which the boat is engaged, be treated
as a figure of speech, rather than as the averment of an actual fact.
The decree of the circuit court is affirmed.

HANNA et at v. STATE TRUST CO. et aI.

(Circuit Court of Appeals, Eighth Circuit. September 23, 1895,)

No. 593.

CORPORATIONS-RECEIVER'S CERTIFICATES.
The L. Co. made two mortgages on separate tracts of land owned by

it, to secure notes and bonds; and the W. Co. made a mortgage on land
owned by it, to secure bonds. The two corporations were then consoli-
dated to form the D. Co" which became the owner of all the lands, subject
to these mortgages, and made another mortgage, subordinate to them, on
all the lands, to secure a new issue of bonds. The D. Co. was engaged In
the business of Irrigating, hnproving, and colonizIng arid lands, and, in
such business, made certain contracts with purchasers of land, to carry
on improvement and cultivation for periods of years. The D. Co. havIng
failed to pay the Interest on its bonds, the second mortgagee began a suit
to foreclose its mortgage, xnaking the prior mortgagees parties; and in
this suit a receIver was appoInted, who applied for leave to issue receiver's
certificates, to be a prior lien on the lands, for the purpose of raising money
to pay taxes; to carry out the contracts with purchasers, and to continue
the business of the company. Held, that certificates might be issued to
pay taxes, but that the court could not, against the objection of the first
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mortgagees, displace their liens by the issue of certificates for the other
purposes suggested; the business of the corporation being merely private,
and affected with no public use.

Appeal from the Circuit Court ofthe United States for the District
Qf Colorado.
On the 1st day of November, 1889, the Denver-Arapahoe Land Company,

a Colorado corporation, executed to the appellant John R. Hanna its trust
deed on 11,320 acres of land in Arapahoe and Douglas .counties, Colo., to
secure to the appellant Rufus Clark the payment of. its promissory notes
aggregating the sum of $97,000. On the same day the same corporation
executed to the Mercantile Trust Company of New York, as trustee, a deed
of trust. on 4,480 acres of land in Arapahoe county, Colo., to secure an issue
of its first mortgage bonds amounting to $140,000. On the 1st day of March,
1890, the Denver Water-Storage Company, a Colorado corporation, executed
to the State Trust Company of New York, as trustee, a deed of trust on
about 1,100 acres of land in Douglas county, Colo., together with the Castle-
wood dam and reservoir, irrigating 'Canals, ditches, etc., to secure the pay-
ment of its first mortgage bonds amounting to the sum of $300,000. Each of
these deeds'. of trust covers different properties, and is the first and valid
lien upon the property covered by it. On or about the 1st day of May, 1891,
the Denver Land & Water-Storage Company was organized, pursuant to the
laws of Colorado, by the' consolidation of the Denver-Arapahoe Land Com-
pany and the Denver Water-Storage Company, and. by virtue-of such con-
solidation acquired, subject to the deeds of trust above described, all of the
property covered by or embraced therein. Immediately after its organiza-
tion the Denver Land & Water-Storage CompaQ.y executed a deed of trust
upon the entire property acquired by the consolidation mentioned, subject
to the several deeds of trust executed by the constituent companies,and
above set forth, to the State Trust Company of New York, as hustee, to
secure an issue of its general or consolidated mortgage bonds to the amount
of $800,000. On the 4th day of June, 1894, the State Trust Company of New
York, as trustee in the consolidated mortgage last above mentioned, filed
its bill of complaint in the circuit court of the United States for the district
of Colorado against the Denver Land & Water-Storage Company. alleging
that it had made default, and failed to pay the taxes on its lands or interest
upon its bonds, and that it was insolvent, and prayed for the foreclosure of
its mortgage and the appointment of a receiver. This bill admitted th'l
priority of the underlying deeds of trust executed by the constituent com
panies, and that any relief granted in the suit, by foreclosure or otherwise.
must be subject to the rights and equities existing under the prior mort·
gages. On the day the bill was filed the Denver Land & Water-Storage
Company appeared and answered; admitting its insolvency, and confessing
all the allegations to the bill. 'rhe court thereupon appointed a receiver.
On the 24th of July, 1894, the State ':l'rust Company filed its amended and
supplemental bill of complaint, to which the Mercantile Trust Company of
New York, and the appellants, John R. Hanna and Rufus Clark, were made
defendants. This amended bill prayed relief as follows: ':L'hat the said
Mercantile Trust Company, John R. Hanna, and Rufus Clark might· be
brought in as defendants in the action, and required to set up theirre-
spective rights upon the real estate covered by the. deeds of trust executed
by the Denver-Arapahoe Land Company; that the respective rights of tht'
trustees under the 'several mortgages or deeds of trust might be judiciall)
ascertained and determined by the court; that the properties covered b}
the respective deeds of trust might be marshaled, and jUdicially ascertained
and adjusted; that the amounts due upon the notes and bonds issued under
the several deeds of trust might be adjudicated and determined; that the
said deeds of trust might be foreclosed; that the receiver theretofore ap-
pointed in the action might be continued as receiver of all the property cov-
ered by each and all of said deeds of trust; that the said John R. Hanna,
Rufus Clark, and the Mercantile Trust Company. and the holders of any
of the notes, bonds, or securities issued under said deeds of trust, might be
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enjoined alld restrained from commencing anY action or procl1eding in the
circuit court of .the United States for Colorado, or any court, for the
foreclosure of the said deeds of trust, and from •enforcing said notes
and bonds, or for the collection thereof, against the Denver Land & Water-
StO:;f/lge: CO:plpany, .01' its and effects, except in this .action.
On the 16th day of August, 1894, a special master appointed in the cause

made a report, from which it appears that the company was endeavoring
to ;c:arryoli. a colonization business, and was .engaged in selling small tracts
of ,land,: for.fruit.raisingand garden purposes,to settlers, or those who pro-
posedtcl become settlers, or colonists; that in many cases the company sold
these tracts of land· (usually '10 acres), under executory contracts, for small
l:limounts of cash down, and deferred payments extending over a period of
five years, when the various purchasers were to receive the deeds. The
company agreed to plant these tracts with fruit trees, and cultivate and
care for· ,them during the ftveyears.On the 16th of August the receiver
filed his petition, stating, slibstantially, that the property of the Denver
LaI1d & Water"Storage Company consists .of 17,000 acres of land in the
counties 'of .Arapahoe and Dbuglas, Colo.', and an extensive dam or reser-
voir, 'known as the "Castlewood Dam," and a system of canals and irrigating
ditches connected therewith, and a large number of land·purchase contracts
and land·pUrohase notes, referred to in the' report of the special master:
that the'original plan of the'Denver Land & Water-Storage Company con-
·teIll'plated the colonization of these lands; the amount of the land-purchase
contracts land notes, as shown by the report of the special master; the
agreements made by the Denver Land & Water-Storage Company to plant

the lands, already referJied to, and that in consideration thereof
the .Tarious purchasers have made large payments, and have a right, in jUs-
tice :ana equity, to demand performance of· the contracts of the Denver Land
& Water-Storage CompanY', 'and that otherwise the fruit trees upon thl'
tracts sold under the planting and cultivation contracts will die, and the
payments made by the purchasers will be absolutely lost; .and that, more-
over, it is of vital importance to the company that it should collect the bal-
ance due upon the land-sale notes and contracts mentioned, .which collection
is entirely dependent upon the keeping up of the tracts of land, and the per-
formance: by the company of the contracts with the purchasers aforesaid.
'I'he ·petition then presents a number of reasons and arguments why, in the
judgment of the receiver, certificates should be issued, and calls attention to
the default in taxes upon the company's lands, alleged to amount to about
$4,000. The particulars of the three underlying mortgages and the consoli-
dated! mortgage are then given, and the receiver calls the court's attention
to the opportunity which presents itself for engaging in the colonization oj'
the company's baril'en lands, if he is authorized to issue certificates of in-
debtedness to raise funds with which to properly present the merits and ad-
vantages of the Denver Land &,\Vater-Stprage Company's property. On the
15th day of September, 1894, the court made an order, upon the receiv·er's
petition,which authorized the iSsue of' receiver's certificates to pay taxes
due upon the lands, and to redeem the same from tax sales, and making such
certificates a first and paramount lien upon the property upon which the
taxes were paid; The order also contained this provision: "(5) It is further
ordered, adjudged, and decreed that in addition to the amounts which may
be necessary to pay the taxes now in arrears upon the property set forth
and described in paragraphs 2, B,and 4 of this order, the receiver shall have,
and is hereby granted, authority to borrow ,such additional sum of money
as shall, together with said amounts for taxes, amount· in the aggregate to
a sum not exceeding $10,000, and to, issue therefor his certificates of in-
debtedn-ess, which said certificates of indebtedness shall be first and para-
mount liens. upon all the property, rights, and franchises now owned or con-
trolled by the said the Denver Land & Water.Storage Company, .defendant
herein, whel'Csoeversituated, and subject to the jurisdiction of this court.
And'said· additional sums of money shall be used and applied by said re-
ceiver for the purpose of preserving the property of the Denver Land &
.Water-Storage Company in his possessiOn and custody, and carrying out and
Maintaining the contracts of the company now in existence, under and by
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which the company has heretofore sold tracts of land to various parties,
which said contracts are referred to in the report of said receiver, and fOT
such other purposes as are Bet out in said petition, with references to the
maintenance, preservation, and protection of the property of the company,
or as the court may from time to time direct." l!'rolll this order, John R.
Hanna, trustee in the deed of trust dated November 1, 1889, and Rufus
Clark, the beneficiary named therein, and the holder of a large amount of the
bonds secured by the mortgage to the Mercantile Trust Company, appealed
to tbis court.
John S. Macbeth (Enos Miles, on the brief), for appellants.
A. O. Oampbell (A. E. Pattison and Henry W. Hobson, on the brief),

for appellees. "
Before OALDWELL, SANBORN, and THAYER, Oircuit Judges.

OALDWELL, Oircuit Judge, after stating the case as above, deliv-
ered the opinion of the court.
The precise question in this case is whether a court of chancery

which has appointed a receiver for an insolvent private corporation
in a foreclosure suit brought by a second mortgagee may, against the
objection of the first mortgagee, authorize its receiver to issue re-
ceiver's certificates to raise money to carryon the business of the in-
solvent corporation and to improve its lands, and make such certifi-
cates a first and paramount lien upon the lands covered by the first
mortgage. So far as we advised, the power to do this has been
denied in every cage in which the question has arisen. One of the
first cases in which the question arose was Raht v. Attrill, 106 N. Y.
4.23, 13 N. E. 282. In that case a hotel company mortgaged its prop-
erty to raise funds to build a hotel. Before the completion of the
hotel the corporation became insolvent, and upon the application of
its principal stockholder a receiver was appointed; and upon an ap-
plication and showing that the wages of the men who worked on the
hotel building were unpaid, and that they threatened, unless paid, to
burn the building, the court made an order authorizing the receiver
to issue certIficates, which were declared to be a lien prior to the trust
mortgage, to raise funds to pay the wages due the laborers. A ref-
eree reported that, if the money had not been raised to pay the wages
due the men, the hotel and other property of the corporation "would,
in all probability, have been destroyed or seriously injured." In the
progress of the case the mortgagee denied that the court had author-
ity or power to set aside the prior lien of the mortgage and make the
receiver's certificates, issued under the circumstances mentioned, a
first and prior lien upon the property. The court delivered an ex-
haustive opinion, covering every aspect of the question. We quote
some of its utterances. ' The court said:
"The lien of the mortgage attaches, not only to the land in the condition

In which it was at the time of the execution of the mortgage, but as changed
or improved by accretions OJ) by labor expended upon it while the mortgage is
in existence. Creditors having: debts created for money, labor, or materials
used in improving the mortgaged property acquire on that account no legal
or equitable claim to displace or subordinate the lien of the mortgage, for
their protection. * * * The act of the court in taking charge of prop.
erty through a receiver is attended with certain necessary expenses of, its
care and custody; and it has become. the settled rule that expenses of reali-
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.mUon, and also certain expenses which are called 'expenses .of preservation,'
may be Incurred, under the order of the court, on the credit of the property;
and it follows, from necessity, In order to the efl'ectual admlnis.tration of the
trust assumed by the court, that ·these expenses should be paid out of the
Income, or, when necessary, out of the corpus, of the property,' before distri-
bution, or before the court passes over the property to those adjudged to be
entitled. * * * It would be difficult to define, by a rule applicable in
every case, what are expenses of preservaJtion which maybe incurred by a
receiver by authority of the court. It was said by James, L. J., in Re
Regent's Canal Iron-Works Co.; .3 Ch. Di... 411. 427, that 'the only costs for
the preservation of the property would be such things as the repairing of
the property, paying rates and taxes which would be necessary to prevent
any forfeiture, or putting a person in to take care of the property.' Where-
ever the true lImit Is, we think it does not include the expenditure authorized
by the order of August 17th, and that such an expenditure is, and ought to be,
excluded from the definition. There must be something approaching a de-
monstrable necessity, to justify such an Infringement of the rights of the
mortgagees as was attempted In this case."

After referring to the cases in which the receivers of insolvent
railroad corporations have been authorized to issue certificates which
were declared to be a first lien on the property of the corporations, the
court said:
"It cannot be successfully denied that the decisions In these cases vest in

the courts a very broad and comprehensive jurisdiction over Insolvent rail-
road corporations and their property. It will be found, on examining these
cases, that the jurisdiction asserted by the court therein Is 'largely based
upon the public character of railroad corporations, the pUblic interest in their
continued and successful operation, the peculiar character and terms of rail-
road mortgages, and upon other special grounds, not applicable to ordinary
private * * * These cases furnish, we think, no authority
for upholding the order of August 17th, or for subverting the priority of lien
which, according to the general rules of law, the bondholders acquired
through the trust mortgage on the propeJ!ty of the company. It would be
unwise, we think, to extend the power of the court in dealing with property
in the hands of receivers to the practical subversion or destruction of
vested interests,as would be the case in this instance if ithe order. of August
17th should be sustained. It is best for all that the integrity of contracts
should be strictly guarded and maintained, and that a rigid, rather than a
liberal, construction of the. power of the court to subject property in the
hands of receivers to charges, to the prejudice of creditors, should be
adopted."
We concur in the doctrine expressed in this case. See, to the

same effect, Farmers' Loan & Trust Co. v. Grape Oreek Coal Co., 50
Fed. 481; Laughlin v. Rolling-Stock Co., 64 Fed. 25; Fidelity Ins.,
Trust & Safe-Deposit Co. v. Roanoke Iron Co., 68 Fed. 623; Snively
v. Coal Qo., 69 }i'ed. 204; and Hooper v. Trust Co. (Md.) 32 Atl. 505,
513.
The conte:ption of the appellees is that the order made by the cir-

cuit court finds sanction in the cases of Wallace v. Loomis, 97 U. S.
146; Fosdick v. Schall, 99 U.S. 235; Barton v. Barbour, 104 U. S. 1211;
Miltenberger v. Railroad Co., 106 U. S. 286, 1 Sup. Ct. 140; Trust Co.
v. Souther, 107 U. S. 591, 2 Sup. Ct. 295,-:"'and other later cases of like
character, in which receivers of insolvent railroad corporations were
authorized to issue receivers' certificates for various purposes, which
were made a first and paramount lien on the property of the insolvent
railroad company. But the doctrine of these cases has no applica-
tion to this case. They rest on the peculiar character of railroad
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property and of a railroad corporation. The distinction between
railroad corporations, which are of a quasi public character, and pure·
ly private corporations, has been often pointed out, and need not be
repeated here. It is enough to say that the supreme court itself has
said that the doctrine of the cases cited has only been applied in rail·
road cases. In Wood v. Safe-Deposit Co., 128 U. S. '416, 9 Sup. Ot.
131, the court said:
"The doctrine of Fosdick v. Schall has never yet been applied In any case

except that of a railroad. The case lays great emphasis upon the considera-
tion that a railroad Is a property, of a public natm'e, and
a glreat public work. There Is a broad distinction between such a case and
that of a purely private concern. We do not undertake to decide the ques-
tion here, but only point 1t out."

The bill in this case is one to foreclose a second mortgage. To
such a bill the prior mortgagees are not even necessary parties. Je-
rome v. McCarter, 94 U. S. 734. The validity and priority of the
liens of the mortgages under which the appellants claimed is distinctly
admitted in the original and amended bills. The purpose of filing
the amended bill making the prior mortgagees defendants seems to
have been to enjoin them from foreclosing their mortgages, and sub-
ject the lands covered by their mortgages to a prior lien for money
borrowed to carryon the business of the corporation and improve its
lands. It prays that the receiver may be empowered to manage and
operate the property of the insolvent corporation, which consists in
irrigating, improving, and colonizing, or settling, arid lands; and, to
the end that the receiver may not be interfered with in the conduct
of the business, it prays that the holders of. all mortgages prior to
the complainants' may be enjoined from foreclosing the same. The
amended bill would seem to be founded on the theory that a private
corporation conducting any kind of business may, when it becomes
insolvent, obtain immunity from the compulsory payment of its debts
by procuring a junior mortgagee, or some other creditor, to file a bill
alleging the insolvency of the corporation, and praying for the ap-
pointment of a receiver with authority to manage and conduct its
business. Upon the filing of such a bill, it is supposed to be compe-
. tent for the court, in addition to appointing a receiver to carryon the
business of the corporation, to enjoin its creditors, including the hold-
ers of the prior liens on its property, from collecting their debts by
due course of law, and to continue such injunction in force so long
as the court, in its discretion, sees fit to carryon the business of the
insolvent corporation. When a receiver is appointed under such a
bill, he usuall;r makes haste, as the receiver did in this case, to assure
the court that, if he only had some capital to start on, he could greatly
benefit the estate by carrying on the business that bankrupted the
corporation. In this case, the company being insolvent, and its prop-
erty mortgaged for more than it was worth, there was no way of
raising money to set the receiver up in business, except by the court
giving its obligations, in the form of receiver's certificates, and mak·
ing them a paramount lien on all the property of the corporation, by
displacing the appellants' prior liens thereon. As commonly hap-
pens in cases of this character, the receiver, the insolvent corporation,
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and the junior mortgagee united in urging the court to arm its re-
ceiver with the desired powers. ' They ran no risk in so doing. The
corporation was insolvent, and a foreclosure of tIle prior mortgage
would leave the junioriillortgagee without any security; so that it
had nothing tolose, and everything to gain, in experiments to enhance
the value of the mortgaged property, so long as the cost of those
experiments was made a prior lien thereon. The effect of the pro-
ceeding was to burden the prior mortgagee with the whole cost of the
expenditures and experiments made for the betterment of the prop-
erty on the petition, and for the benefit of the insolvent corporation
.and the junior Th.e representation is always made, in
such cases, that the receiver can carryon the business much more
successfully than was done by the insolvent corporation. This com-
monlyprbves to bean error. Raht v. Attrill, 106 N. Y. 430, 13 N.
E. 282. But, if it were true, it would afford no ground of equitable
jurisdiction, f6r it is nota fuhction of a court of equityto carry on
the business of private corpcwations, whether solvent or insolvent.
It is obvioug that if the holders of the first mortgages and the other
creditors of the insolvent coq:ioration were allowed to proceed, in the
customary and lawful mode, to collect their debts, it would put an
end to the business of the receiver, and they are therefore enjoined
from foreclosing their m.ortgages orcollecting their debts. The
chancery court thus assumes, in effect,all the powers and jurisdic-
tion of a court of bankruptcy or insolvency, but without any bank-
rupt or insolvent law to guide or direct it in the administration of
the estate. Its only guide is that varying and unknown quantity
called "judicial discretion.". The powers claimed for a court of equity
in' such cases are, indeed, much greater than a court of bankruptcy
can exercise. There never was a bankrupt court, under any bank-
rupt act, authorized, at its discl'etion, to displace or nullify valid liens
on the bankrupt's property, or itself to create liens paramount there-
to. The rights of the citizen, lawfully acquired by c'ontract, are un-
der the protection of the constitution of the United States, and, like
the absolute rights of the citizen, are not dependent for their exist-
ence or continuance upon the discretion of any court whatever. Con-
stitutional rights and obligations are no more dependent on the dis-
cretion of the chancellor than they are on the discretion of the legis-
lature. "Rights," says the supreme court of the Unitpn States, "un-
der onr system of law and procedure, do not rest in the discretionary
authority of any officer, judicial or otherwise." In re Parker,
]31 U. S. 221, 9 Sup. Ct. 708. If junior lien creditors of an insolvent
private corporation could do what has been attempted in this case,
every private corporation operating a sawmill, gristmill, mine, fac-
tory, hotel, elevator, irrigating ditches, or carrying on any other busi-
ness pursuit, would speedily seek the protection of a chancery court,
and those courts would s06n be conducting the business of all the
insolvent private corporations in the country. If it were once settled
that a chancery court, through a receiver appointed on the petition
of a junior mortgagee, could carryon the business of such insolvent
corporations at the risk and expense of those holding the first or
prior-liens bn the property of the corporation, such liens would have
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little or no value. It is no part of the duty of a court of equity to
conduct the business of insolvent private corporations, any more than
it is,to carry on the business of insolvent natural persons. If it may
take under its control the property of an insolvent private corpora-
tion, and authorize a receiver to carryon its business, and make the
debts incurred by the receiver in so doing paramount liens on all the
property of the corporation, and enjoin its creditors in the meantime
from collecting their debts, it is not perceived why it may not pro-
ceed in the same way with the estate of an insolvent natural person.
Without pursuing the subject further, we refer to what is said, and

to the cases cited, in Scott v. Trust Co., 69 Fed. 17. The order ap-
pealed from is void, whether the suit in which it was made is treated
as one to foreclose a second mortgage, or as a bill in to admin-
ister the estate of an insolvent corporation. It was open to the
complainant to take and execute a decree foreclosing its second
mortgage, and it is good practice in such cases to require this to
be done, on pain of dismissing the bill. And if the complainant
desired that money be spent, beyond the income of the property, in
carrying on the business of the corporation or improving the mort-
gaged property, it was at liberty to furnish the means for that pur-
pose; but it had no equity to ask that the expense and the hazards
of doing so should be saddled on the first mortgagee, and the court
had no jurisdiction or power to place it there.
'faxes are the first and paramount lien on all property, and must

be paid. When taxes are due on property in the hands of a receiver,
and he has no funds to pay them, the court will authorize him to
borrow money for that purpose, and make the obligation given for
the money so borrowed a pI'ior lien on the property on which the taxes
were due. This is not fixing a new or additional lien on the prop-
erty, or displacing any prior lien. It is simply changing the form
of the lien from one for taxes to one for money borrowed to pay the
taxes.
The order and decree of the circuit court appealed from, which au·'

thorizes the receiver to borrow money to "be used and applied by said
receiver for the purpose of preserving the property of the Denver
Land & Water Storage Company in his possession and custodY,and
carrying out and maintaining the contracts of the company, now. in
existence, under and by which the company has heretofore sold tracts
of land to various parties, which said contracts are referred to in the
report of said receiver, and for such other purposes as are set out in
said petition with reference to the maintenance, preservation, and
protection of the property of the company," and which authorizes the
receiver to issue his certificates of indebtedness for the money bor-
rowed for these purposes, and makes such certificates of indebtedness
the first and paramount lien "upon all the property, rights, and .fran.
chises now owned or controlled by the said the Denver Land & Water·
Storage Company," is void, in so far as it makes the certificates issued
by the receiver a first and paramount lien on .the lands embraced in
the mortgl;lges of the appellants, and is therefore reversed.
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DOBSON et a1. v. SNIDER et al.
(Circuit Court, D. 'Minnesota, Fourth Division. October 1895.)

FRAUDuLEN'r CONVEYANCES-,EvlDI<;NCE.
In a suit to set aside certain conveyances of land as made in fraud

of creditors, it appeared that S., the grantor, had been for some years
a large borrower of money frolll theU. Bank, of which he was a director,
as well as from other parties; that in November, lS90, his indebtedness
to the bank amounted to $44,000, and in that month he executed to one
K., a director of the bank, a deed of certain valuable lands, absolute Oil
its face, but:intended as a mortgage, in which a consideration of $85,0(iO
was named; that the deed was not recorded until more than a year later,
at a time when notes, discounted for S. by complainants, in the belief
that he owned the land, had been protested, and shortly before S. was
obliged to i.'eSign his position as directol'of thll U. Bank, on account 'll
financial embarrassment. Held, that circumstances showed a de-
sire and intent on the part of the ball\{ andS. to sl;lie,ld and benefit S. at
the,expense, of some one and that the deed should be declared void as
against complainants.

'l'his suit by John and James ,Dobson against Samuel 1'.
Snider, the, Union Bank of Minneapolis, and others, to set aside
certain deeds as fraudulent
The bill seti:i forth that on April 6, 1892, complainants obtained a judg-

ment agaiIist <defendant. snWer in the SlUll of 1$10,295.82, on two
notes, of $5,000 each, executed by M:. L. :ij.alloiVell, Jr., &. Co., a partnership
consistillg atM. J. Hallowell and S. P. Snider, to the order of and indorilcd
bytbe'lntter, on which execution issued, and was returned wholly unsat-
isfied; 'lU1d 'on: September 8, 1892,' a transcript of the judgment was filed in
tbe oflice<if tlleclerk of the,district court in Rubbard county, where
certain landlil,ill contJ,'oversy in. this suit l!.re situated. .It is, further alleged
that, in Snider, being largely engaged in real-estate and other transac-
tions in 'Minnes'ota was a laxge bOl;rowerof money, and in
order to obtil1n a high rating, ahd thus raise his' credit, he made .false state-
ments of his assets to' a mercantile agency; '(tMt the noteS, iJl, question were
offered tor" ,to complainantljl" who, ,applying to Agency,
were informed by it that on ,Tanuary 1, 1889, Snider had over his own sig-
nature stated to the agency his net assets to be $1,183,000, with $92,000 lia-
bilities; that in said statement Snider represented himseif as the owner of
pine lands in Minnesota, valued at $125,000,. and, at the time of the purchase
of t,be notes III question, deeds in his name tQ large and valuable tracts of
pine lands ll.ppeared on record in the counties of Cass and, Hubbard, Minn.;
that complaina:nts, relying upon the statementI'! received from the agency,
and on thefacttnaf Sniderwas'the owner Of the pine landS aforesaid, pur-
chased the notes 'in question before maturity; that Snider was a large bor-
rower fro:m ,tJ;lEj Union Bank of Minneapolis, of ,Which Itewas a director,
and the bank,on November 21, 1890, Iq order to,secure took two
deeds absolute on their face, from, Snider and Wife, of, pine lands in
Cass and HUbbl(i-d counties, to one Austin F; Kelley, a iUi-ector <lithe bank;
that the deeds !Were not recorded until November 23 and ,December 5, 1891,
shortly before tbe maturity of the notes ill question, and, before complain-
ants could. obtain judgment and levy on, sald lands; that they were with-
held fromrecOl:d by agreement between tliebank and Snider, in order that
tbe latter might not be and he be prevelited from bor-
rowing otber: sUms of money; and that defendants now admit that these
deeds were' :not absolute cOllveyances, but were the nature, of mortgages.
Complai,nl1ntsask that tbese conveyances be de,clared nUIr'and void, and
for other relief. The answers admit the execution of thedeeds to secure
Snider's indebtedness to tbe bank and for future advances; deny any agree-
ment to withhold the same from record; and allege that they were intended
to be recorded, but, through oversight on the part of the president of the


