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DOZE v. SMITH.
(Circuit Court of Appeals, Eighth Circuit. August 19. 1895.)

No. 577.
PATENT8--VALtJ)ITY AND INFRINGEMENT -II:QUIVALRNT8 - WATERING TnOUGHS.

'l'he combination described in the fourth claim of the Campbell patent,
No. 221,031, for an improvement in troughs for watering stock, if patent'-
able at all, does not disclose invention of such it <:'haracter as will entitle
it to the benefit of the doctrine of equivalents; and it must be confined to
the precise form described. 66 Fed. 327. affirmed.

Appeal from the Circuit Court of the United States for the South-
ern District of Iowa.
This was a,bill in equity by John E. Doze against Alpheus Smith

for alleged infringement of a patent relating to troughs for watering
stock. The circuit court dismissed the bill. 66 Fed. 327. Com-
plainant appealed. ,
,The subjoined drawing, to which reference is made in the opinion,

is a longitudinal sectional view of an improved device for watering
stock, for which letters' patent of the United States, No. 221,031,
were issued to John S.Campbell on October 28,1879, under an ap-
plication filed September 3, 1879. The case is sufficiently stated in
the opinion. :

A. B. Cummins (Carroll Wright, on the brief), for appellant.
C. W. Steele (Lewis Miles, on the brief), for appellee.
Before CALDWELL, SANBORN, and THAYER;'Oi.rcuit Judges.

THAYER, Circuit Judge. This was, a suit to restrain the in·
fringement of United States letters patent No. 221,031, that' were



DOZE fl. SMITH. 1003

issued to John S. Oampbell on October 28, 1879, and were subse-
quently assigned to J. E. Doze, the appellant, who was the complain-
ant in the circuit court. The patent covers an alleged improve-
ment in a watering trough for watering stock. The invention may
be sufficiently described as follows: The inlet·· pipe, by means of
which water is introduced into an ordinary watering trough, is pro·
vided with a float valve, marked "E" in the foregoing drawing,
which operates in the customary way to open or close the inlet pipe
to which it is attached when the water in the trough falls below
or rises above a certain level. The valve mechanism, which is
usually placed at abOoiit the center of the trough, is protected by an
air chamber, marked "L" in the drawing, which consists of a square
box seated upon the trough. The lower end of the box is left open.
A removable cover, marked ''M,'' is fitted within the box or air
chamber so as to permit the box to be filled for a considerable dis-
tance from the top downward with sawdust or other suitable pack-
ing material, to prevent freezing. On both sides of the box last
described, the top of the trough is covered closely for some distance
with boards, marked "R, R," which are fitted in the top of the trough..
These boards are termed by the inventor "horizontal partitions,"
and the function they are said to perform is to prevent air from
entering beneath the bottom of the box into the air chamber in
which the float valve is located. At both ends of the trough for a
short distance the trough is left uncovered, so that stock can have
access to the These uncovered portions of the trough,
marked "G, G," in the drawing, are provided with a rim, and are
termed "drinking caps." From the drinking caps to the top of the
box which incloses the valve mechanism, boards, marked "N, N,"
are set on an incline, so as to permit the intervening space between
said inclines and the so-termed "horizontal partitions" to be closely
packed with sawdust or some other suitable packing substance. It
seems to have been contemplated by the inventor that the drinking
trough in question should be surrounded on all sides by a curb, and
that the space between the curb and the sides of the trough should
be packed with some suitable substance so as to guard against freez-
ing. It will also be observed that besides the removable cover,
M, the air chamber, or box which is seated on the trough, is provided
with exterior cover or cap, marked "P" in the drawing.
The device which is supposed to be an infringement of the claims

of the above-described patent is a watering trough that was con-
structed by the defendant for use on his farm in the state of Iowa.
The defendant's watering trough differs from the improved water-
ing trough described in the Oampbell patent chiefly in the following
respects: The two sides of the box shown in the foregoing draw-
ing, which forms the ail; chamber in which the valve mechanism is
located, do not rest upon the upper edge of the trough, like the box
described in the Campbell patent, but extend downward into the
trough for some inches below the level of the water. These project·
ing sides of the box are of the same width as the trough, and are
c}()sely fitted into the trough, the. result being that they form a
"water which e1fectually excludes the outer air from the valve
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chaqlQer. The defendant's watering trough is covered for some
on both sides of the air chamber, but suitable drinking

spaces, are left at each end. It is so constructed' that the entire
trough, the drinking space,s, may be covered with earth to
prevent the water in the valve chllmber from freezing.
It is contended in beh;'IJf of the appellant that the watering trough

last described, which was constructed by the defendant, is an in-
fringement of the second and fou,rth claims of the Oampbell patent.
The record shows, however, that on the hearing of the case in the
circuit court the complainant did not contend that the second claim
of the patent was infringed, but waived all the claims of his patent
except the fourth. In view of that fact, he must be limited to the
same claim in this court. The question for consideration, there-
fore, is whether the defendant's device is an infringement of the
fourth claim of the Oampbell patent. That claim is expressed in
the following language: .
"Fourth. In a device for watering stock, the combination, with a trough

having a drinking cap fitted on its top, of valve feed mechanism and an open-
bottom chamber located over the latter, together with a horizontal partition
fitted in the top of the trough between said drinking cap and chamber, where-
by air is prevented from entering the bottom of the latter, substantially as
set forth."

It is noticeable at a glance that the device employed by the de-
fendant to exclude the outer air from the air chamber in which the
valve mechanism is located is quite different from that described in
the Oampbell patent. The defendant excludes the air by extending
the sides of the box forming the air chamber below the level of the
water in the trough, thus forming a water seal, whereas the patentee
excludes the air by covering the top of the trough between the air
chamber and the drinking caps with boards fitted closely in the top
of the trough. It is doubtful, we think, whether the patentee ever
contemplated forming a water seal for the purpose of excluding the
outer air from the valve chamber. lIe says in his specification, and
this is all that is 5aid on that point: ''Horizontal partitions, R, are
fitted in the top of the trough, and extend from the inner end of each
drinking cap to the chamber Said horizontal partitions, R, pre-
vent air from entering beneath the bottom of the chamber L at its
end between said chamber and the surface of the water in the
trough." But whether the float valve was inten'ded to be so ad·
justed as to maintain the water in the trough and in the water caps
at a higher level than the bottom of these so-termed "horizontal
partitions," R, R, so as to form. a water seal for the valve chamber,
is not stated. . In view of the fact that the specification is silent on
that point, we might ver.y well conclude that the horizontal parti·
tions were simply designeq to cover the trough, and to the
exterior packing, and that the inventor had no well-defined purpO$e
of making the hor'izontal covering of the trough serve as a water
seal 'to'e:Xclude the outer air from the val"\'e chamber. .The appellant
contends, however, that the so-termed "horizontal partitions" of the,.
\latented device and the projecting sides of the box forming the air
chamber of 'the defendant's device perform the same Junction; in, ..' . .., ,'. . .' .
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that they both serye to exclude air from the valve cha:mber. It is
accordingly insisted by the that the projecting sides of
the a.ir chamber in the defendant's device are a mechanical equiva-
lent for the horizontal partitions described in the Campbell patent,
and that the fourth claim of the patent is therefore We
should feel more disposed to sustain this contention if we were bet-
ter satisfied that the fourth claim of the Campbell patent covers a
combination which possesses patentable novelty.· It is apparent
from the description of the device heretofore given that all of the
four elements mentioned in the fourth claim, to wit, the trough
having a drinking cap, the valve feed mechanism, the open-bottom
air chamber, and the horizontal partitions fitted in the top of the
trough, are each individually old. The flushing boxes now gener-
ally in use in water-closets contain two of the most important ele-
ments of the combination described in the Campbell patent; namely,
a box or trough to hold water, and a float valve to control the flow
of water into the box from the inlet pipe. It certainly did not re-
quire the exercise of much inventive skill to add the other elements
of the combination; namely, the open-bottom box to cover the valve
mechanism and prevent freezing, and the horizontal partitions or
covers set in the top of the trough between the air chamber and the
drinking spaces at each end of the trough. While if is not neces-
sary at the present time to decide that the conception of the com-
bination covered by the fourth claim of the patent merely involved
an exercise of ordinary mechanical skill, and that the device is for
that reason destitute of patentable novelty, yet it is manifest, we
think, that in a case of this kind the doctrine of mechanical equiva-
lents cannot be invoked for the purpose of giving the claim
grea.ter scope. The patentee should be limited, we think, to the pre-
cise form of device which he has described and claimed. Entertain-
ing these views, we agree with the circuit court in holding that, as
the defendant does not make use of the horizontal partitions which
form one of the integral elements of the patented combination, he
is not guilty of an infringement. The decree of the circuit court
is accordingly affirmed.

PILE DRIVER E. O. A.
MUELLERWEISSE et at v. PILE DRIVER E. O. A.
(District Court, E. D. Michigan. November 7, 1894.)

1. ADMIRAI,TY JUR1SDICTION-STA'fE STATUTES.
A federal court sitting In admiralty cannot enforce a lien given by a

state statute upon a floating structure, unless the same is of such a char-
acter as to be a subject of admiralty jurisdiction.

2. SAME-SUBJECTS OF ADMIRALTY JURISDICTION-FLOATmG PILE DRIVER.
. A pile driver consisting of a floating platform, carrying a derrick,
engine, and apparatus, and also furnished with a wheel by
which It may propel Itself about the bay or harbor; from one. place of
work to another, and which in its present condition is not fltted for pur-
poses of transportation, .is. not a of admiralty jurisdi and
contracts. to furnish it with supplies are not maritl.lle contract!! enforce,.
able ·1nthe admiralty. .
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m . .
.Thisl,Vas a libel against driver E. O. A. to enforce an at-

lien, for supplies.
Moores & Goff, for libelants.
J. W; Finney, for claimants.

SWAN, District .;rudge. The libel in this cause was flIed to re-
cover supplies furnished at Alpena, Mich., to the pile driver E. O.
A., during each month of :1,890, beginning with March, and during
the months of January, and March, 1891. '!'he amount
claimed is $431.48, with interest. The libel alleges "that, at the sev-
eral times. therein mentioned, said vessel was a vessel of flve tons
burden and upward, li.qd used for commerce and navigation, and

hitherto had been and is as to said libelants a vessel owned
wholIyby: persons residing in the state of Michigan"; that the sup-
plies were furnished at Alpena at the request of the master of the
E. O. A., ,and on his representation that "the said vessel stood in need
of the supplies, ,* * * in order to render her seaworthy and com-
petent to proceed on her intended voyagel!l and trips"; and "that, by
the laws ()f the state of Michigan, libelants have a lien on said ves-
sel for materials and supplies." The answer denies the juris-
diction 9f ,tne court,' and avers that .the pile driver is a vessel of
five tons lWrden and. upward, as alleged in said libel, but denies
that driver is competent to perform any voyages or trips
of a .nablre to subject. the craft to the admiralty and. maritime
jurisdiction of, this and deI\ies' that the pile driver had
any master the times mentioned in the libel. It further
pleads pile driver is a platform or a float upon which is
erected theordinary derrick and for the use of a pile-driv-
ing hammer, and a small stationary en,gine to run said hammer; that
, said float ,and appliances &re not used in commerce and navigation,
but are used simply for the purpose of driving piles about the docks
in the harbor of Alpena and in Alpena river; and that the person in
charge 6r the pile driver, with his family, has lived thereon during
the time in said libel mentioned; and, upon information and belief,
charges that all the supplies were furnished for the use of the person
in charge of said pile driver and his family, upon his individual cred-
it, and largely during the winter months, while navigation was
closed. The further defenses set up in the answer are not necessary
to be considered in the view taken of the case.
The character and uses of theE. O. A. are substantiany as set forth

in the answer. She was also equipped with a rudder and steering
wheel in addition to the appliances used for the business of pile driv-
ing and dock, building. . It is also established that the person in
charge of and .who operated the bammer lived onboard the E. O. A.
with his'family; and the s.chedule attached to the libel shows that
the supplies for which this lien is claimed consist wholly of provisions
and articles necessaryto This scow or floating platform
upon. Which the pile drivecw,as erected was about 60 feet long, 20 feet
beam, and 2i feet deep, and, sofaI,' as its carrying capacity was con-
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cerned, was therefore of upward of five tOns burden. The E. O. A.
was Mt enrolled or licensed. The engine and boiler, the main use
of which was to operate the pile hammer, were never inspected, nor
was the man in charge of the craft, whose duty it was to operate the
hammer, ever licensed as a nor he profess to be a seaman.
The only (:l'eW ever carried by this platform were Knight, who claim-
ed to be the owner and operator of the pile driver; his wife, who did
the cooking; his son, a young man who had not attained his majority;
and, when necessary, another :workman, who assisted in the operation
of the hammer. In the perfornance of thework forwhich this structiire
was intended and for which it was engaged during all the times men-
tioned in the libel, the craft was' propelled by a steTn wheel connected
by a beveled gear with a portable engine, the main use of which was
to operate the hammer; and, to save expense of towing, the engine was
nsed, when thus connected with the.stern wheel, to move the platform
from point to point in Alpena bay or Alpena river, wherever docks
were to be built or piles driven. It also llPpears that four or five years

the supplies, or any part of them, were furnished, the scoW' or
platform on which the pile driver was erected had 'been used on two
occasions to transport gravel and cedar ties. For that purpose the
pile-driver apparatus was removed the platform and put ashore;
and that in the winter, ",hen weverited the movement of the scow,
the apparatus, when required for use, was taken off the scow, and
operated upon the Ice or on thesllore, as occasion required.
Upon the foregoing state 'If facts, the only inquiry is whether or not

a court of admiralty has jurisdiction to enforce the contract pleaded
in the libel. It .is true that the libelants claim to have a lien for
the supplies furnished and. by virtue of the water-craft law of
the state of Michigan (2 now. Ann. Bt. c. 285); but, inasmuch as the
true limits of admirl:\,lty jurisdiction must determine libelants' right
of recovery, and as no state law or act Of congress can make, that
jurisdiction broader or narrower than the judicial power may deter-
mine its limits to be (The Lotiawana, 21 Wall. 576), it follows that,
unless the structure proceeded against is the subject of admiralty
jurisdiction, the fact, if it be a fact, that the state law confers a lien
, upon it for ,supplies'and materials, is
While it is probably true that this pile driver might be capable

()f a tort upon navigable waters, th,is ,c;mse the jurisdiction is de-
pende:qt .upon the nature of the contri;tct ''In actions of contract
the agreement sued upon must be maritime in its character. It
must pertain in some way tQ the navigation Qf a vessel, having
carrying capacity, and employed a!!! an instrument of travel, trade,
()r commerce, although its forIll; and means of propulsion are imma-
terial." A Raft of Cypress LOgs,. 1 Flip. 543, Fed. Cas. No.
, The General Cass, 1.Brown, Adm,. 334, .Fed. Cas. No. 5,307. The
, fact that a structure floated on tb,e .w;ater does.not make it a ship or
a vessel. Cope v. Dry-Dock 00.• 119 U.,s. 621,7 Sup. Ct 336; '.l,'he
Pulaski, 33 Fed. 383; The lIeudrick Hudson, 3 419, Fed. Cas.
No. 6,355.



!lOOS FEDERAL.:BEPORTER,vol. 69•

.I, ID the,last case'it issaid:.·: t •

!,/fTJ\leflj.ct that the, s1;J:'ucturehas,the:shape of a vessel, or has been once
,,1J,Srd:Ma vessel, or could by proper appHances be again used as such, can-

the The testis the actual status of the structure as
fairly engaged in commerce or navigation."

It that the E. O. h@,carryingcapacity, and was of more
tQns burden; but. the f;lct remains that her only use and em-

ploymelltd,p,rillg all the time mentioned in the libel was not in com-
navigation. The two ex'ceptional occasions, on one of

w4ich she carried a quantity of sand, and on another a few cedar
poles,by removing for that purPose the apparatus for pile driving,
were Jier' only ventures in transportation. Since then her sole em-
ployment has been the driving of piles and building of docks. The
transportation of the hammer, and, fo[', its operation, of the portable
engine, .and their support and tloatagewhile in use, were the sole
. functions' of this scow or. platform. When ice prevented the use of
the scow, it also took its place as the, base of operations of the pile
driver, when the scow's only pse was' to furnish lodging and dining
facilities for the operator of hammer and his family. The en-
gine propelled the structure to the place of its labors, and was then
used to Qperate the driver.
Much, stress is laid upon the relation of wharves and docks to com-

merce as' justifying the claim made by the libelants, and in support
of the cpntention that the use of the pile driver was within the
definitipn .of commerce and" mivigation as generally understood.
Bllt thi&position Is .While.docks and wharves are in-
dispensable to the conduct of cQmmerce, yet other industries have a
still cloSer relation to commerce, and yet are clearly outside the pale
, o(ad:tp.iralty ' .The SaIUe argument that would sustain
the jurisdiction of a claim against the,.machinery for building a
dock. because a dock is an inseparabie adjunct of commerce wou.ld
.compelthe recognitiollof the claim of the lumberman 01' the
foundrymanwho fu.rnishes the materials for the construction of a
vessel, of the shipwright who builds her, the machinist and
boiler nillkers who supply her engines and boilers. But these are
claiins enforceable only in the common-law courts,' or under special
statutes of the states. Edwards v. Elliott,21 Wall. 553;

Jeffers,on, 20 H0'\V.B93;Roach v. Chapman, 22 How. 129. I
haven6t overlooked the case of'The Hezekiah Baldwin, 8 Ben. 556,
;Fed., Caf!l.}fo. 6,449, in. which the vessel proceeded against was em-
ployed-in the transfer, by the elevator '\Vhich she carried, of cargoes
fromorie vessel to another. .The judl;ldiction is maintained on the
same ;t>l>jnciple that controls in the recognition of the services of
the and the use of a lighter as an aid to commerce and
ha'V'igatjpn: .Tn .The Alabama, 19. Fed. 544, affirmed on appeal' in 22
"Fed. 449, tb.,ilSCOWS for the carriage of the mud excavated
by in connilction with which they were employed were

i'u obviously .. maritime" and were none the less
vehicles()f commerce because the 'artIcle they transported was
not a merchantable commodity, but simply material of 'no value.
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service 'Wa. purely maritime. transpt;lrlaJ;lon. The case of
The Pioneer, 30 Fed. 206, which sustains a lien upon a dredge
because it was capable of Ul'le in navigation without its machinery,
although its only use was to transport the shovel and machinery
with which it was equipped, is irreconcilable with the cases of The
Hendrick Hudson, 3 Ben. 419, Fed. Cas. No, 6,355; The Pulaski,33
Fed. 383; Ruddiman v. A Scow Platform, 38 Fed. 158; The Big Jim,
61 Fed. 503.
For the reasons stated, the E. O. is not the subject 6f admiralty

jurisdiction, and the contract for the supplies in the libel claimed to
have been furnished is not a matter of admiralty cognizance. The
libel must therefore be dismissed; and as the want of jurisdiction
does not appear upon its face, but was raised by the answer and
shown by the proofs, the claimants are entitled to their costs.
Lowe v. The Benjamin, 1 Wall. Jr. 187, Fed. Cas. No. 8,565.

THE NEBRASKA:,

Appeal of MILWAUKEE DRY DOCK CO.

(CIrcuit Court of Appeals, Seventh Circuit. October 7, 1895.'

No. 191.

L MARITIME. LIENB-WAIVER-GIVING SECURITY.
A maritime lien is waived by accepting notes or other 8ecur1tles extend-

Ing the time of payment beyond the time within which, by the general
maritime law or by statute, the lienor Is allowed to enforce the lien.

.. SAME-STALE LIENS-VlllBSELB ON THE GREAT LAKES.
In respect to vessels navigating the Great Lakes, the general maritime

rule llmltlng the time within which a lien must be enforced to the particular
voyage has been modified so as to fix the limitation by the season. of nav-
Igation. .

.. BAME-WAIVEll-TAKING MORTGAGE .&ND NOTES.
Where one having a maritime lien upon a vessel navigating the Great

Lakes libeled her, and had her taken In custody, but afterwards volun-
tarily released her and dismissed the libel, by agreement with her owner
and her mortgagees, accepting a mortgage and notes extending the time of
payment 18 months, which would carry It beyond the close of the season
of navlgationfollowlng that In which she was at the time engaged, held,
that this was a waiver of the maritime lien as to subsequent Innocent llen-
orl!, notwithstanding that the notes· contained an express provision that
the lien should not be waived, which provision, however, was not incorpo-
rated in the mortgage•.

Appeal from the District Court of the United8tates for the North·
ern Distriocof minois.
This was a libel by Frank Hoffman against the steam propeller

Nebraska to enforce a lien for supplies. Various parties intervened,
asserting claims against the vessel, among them the Milwaukee Dry
Dock Company. This company filed exceptions to the order· of dis-
tribution recommended by the master's report,. and the exceptions
,"eing oven-uled, and. being entered, postponing. its claim to


