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UNITED STATES v. REDER.
- (District Court, D. South Dakota. August 22, 1895.)

1. PueLio LaNDs—CurTiNG TIMBER FROM MINERAL LANDS—INDICTMENT.

On the trial of an indictment for cutting timber from the mineral lands
of the United States for purposes other than those connected with build-
ing, agricultural, mining, or other domestic uses, contrary to the act of
June 3, 1878, the intent 18 wholly immaterial, and it i8 only necessary to
show that the prohibited acts were done.

2. BAME—REGULATIONS BY SECRETARY OF THE INTERIOR.

One who cuts and removes timber from the mineral lands of the United
States, and sells the same, or the lumber manufactured therefrom, without
taking from the purchaser any statement in writing as to the purposes
for which the same is intended to be used, as required by the regulations
made by the secretary of the interior under the authority of the act of
June 3, 1878, is guilty of a violation of that statute, and subject to the
penalties pr%crlbed by it.

8. CRIMINAL LAW—PRESUMPTION OF INNOCENCE. '

The presumption of innocence attends the accused from the beginning
of the trial, through all its stages, to the final determmation thereof.

4. SBAME~CIRCUMSTANTIAL EVIDENCE,

To warrant a conviction upon circumstantial evidence alone, the facts
proved must be such as are absolutely incompatible upon any reasonable
hypothesis with the innocénce of the accused, and incapable of explana-
tion upon any reasonable hypothesis other than his guilt. .

This was an indictment against Odo Reder for cutting timber from
the mineral lands of the United States, contrary to the provisions of
the act of June 3, 1878. - .

Chauncey L. Wood, Special Asst. U. 8. Atty.
W. G. Porter and B. R. Wood, for defendant.

EDGERTON, District Judge (charging jury). This case has been
presented and defended with marked ability. I ask of you careful
consideration of the law which will govern you. It has been claimed
that the defendant is an old settler of the Black Hills, and that he
is a good and valuable citizen, and that he did not know that he was
violating the law, if he did violate it. These considerations will not
excuse him in a court of justice. If you should find him guilty, they
may properly be urged in mitigation of the sentence, but no man is
excused from violating the law because he did not know what the
law was.

In this case the defendant is indicted for a violation of the laws
enacted for the protection of timber on public mineral lands of the
United States. There are three counts in the indictment. In the
first count the defendant is charged with having unlawfully felled
and removed a large amount of timber, described as “pine trees,”
being and growing on the public mineral lands of the United States,
in Custer county, in this state and district. And it is further
charged in the first count of said indictment that said timber was
not so felled and removed by the defendant for building, agricultural,
mining, or domestic purposes, nor for the use of the United States
navy, contrary to the statutes of the United States, and contrary to
rules and regulations in pursuance thereof made by the secretary of



966 ' FEDERAL REPORTER, vol. 69.

the interior. In the second count of the indictment the defendant
is charged with havmg unlawfully felled and removed a large num-
ber of pine trees growing and being on the public mineral lands of
the United States in Custer county, in this state and district; and
that timber and trees so felled and removed, and the lumber so manu-
factured therefrom, was sold and dlsposed of by the defendant to
divers pergons. and corporations, not then and there citizens and
bona fidé residents of the state of South Dakota, for use outside of
the state of South Dakota, other than for the use of the United States
navy, contrary to the statutes of the United States in such cases made
and provided, and contrary to the rules and regulations in pursuance
thereof made by the secretary of the interior. In the third and last
count of the indictment it is charged that the defendant unlawfully
felled and removed timber, to wit, a large number of pine trees, being
and growing on the public mineral lands of the United States, in
Custer county, S. D., which said timber, it is charged in the third
count, so felled and removed, was by the defendant sent, shipped,
and exported outside of the state of South Dakota, for use other than
for the United States navy, contrary to the forms and effect of the
statutes of the United States, and contrary to the rules and regula-
tions in pursuance thereof made by the secretary of the interior. It
is charged in each count of the indictment that this cutting and re-
moving was done on the 4th day of May, 1894, and the indictment
was found and returned on the 19th day of August, 1895. And the
court now instructs you that, if you find from the evidence that this
cutting was done at any time during a period of three years next be-
fore the day of the indictment, then it falls within the allegations
. and charges contained in the indictment as to time. To this indict-
ment the defendant has pleaded not guilty, thus putting in issue all
of the material allegations of the indictment.

By an act of congress of June 3, 1878, a right to take timber from
public mineral lands for building, agricultural, mining, or other do-
mestic purposes is specially created in favor of certain persons
named in the act. The first section in that act provides as follows:

That all citizens of the United States and other persons, bona fide residents
of the state of Colorado or Nevada, or either of the territories of New Mexico,
Arizona, Utah, Wyoming, Dakota, Idaho, or Montana, and all other mineral
districts of the United States, shall be, and are hereby, authorized and per-
mitted to fell and remove, for building, agricultural, mining or other domestic
purposes, any timber or other trees growing or being om the public lands,
sald lands being mineral, and not subject to entry under existing laws of the
United States, except for mineral entry, in either of said states, territories
or districts of which such citizens or persons may be at the time bona fide
residents, subject to such rules and regulations as the secretary ot the interior
may prescribe for the protection of the timber and of the undergrowth grow-
ing upon such lands, and for other purposes: provided the provisions of this
act shall not extend to railroad corporations.

The third section provides as follows:

Any person or persons who shall violate the provisions of this act, or any
rules or regulations in pursuance thereof made by the secretary of the inte-
rior, shall be deemed guilty of & misdemeéanor, etc.

From this it will be seen that it is lawful for all citizens of the
United States, and other persons bona fide residents of the, state of
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South Dakota and other states and territories named in the act, to
fell and remove timber and other trees in any mineral district with-
in this state for building, agricultural, mining, or other domestic
purposes.

In this case it is alleged in the indictment and conceded by the
defendant that the lands spoken of in the indictment are mineral
lands of the kind mentioned in the act of congress above referred to.

Under the sanction and authority of the congress as expressed in
the act in question, the secretary of the interior has made the follow-
ing rules and regulations:

“By virtue of the power vested in the secretary of the interior by the 1st
section of the act of June 3, 1878, entitled ‘An act authorizing the citizens of
Colorado, Nevada, and the territories to fell and remove timber on the public
domain for mining and domestic purposes,’ the following rules and reguila-
tions are hereby preseribed:

“(1) The act applies only to the states of Colorado and Nevada and to the
territories of New Mexico, Arizona, Utah, Wyoming, Dakota, Idabo, and
Montana, and other mineral districts of the United States not specially pro-
vided for.

“(@2) The land from which timber is felled or removed under the provisions
of the act must be known to be of a strictly mineral character, and that it
is ‘not subject to entry under existing laws of the United States, except for
mineral entry.’

“(3) No person not a citizen or bona fide resident of a state, territory, or
other mineral distriet provided for in said act is permitted to fell or remove
timber from mineral lands therein. And no person, firm, or corporation fell-
ing or removing timber under this act shall sell or dispose of the same, or
the lumber manufactured therefrom, to any other than citizens and bona fide
residents of the state and territory where such timber i{s cut, nor for any
other purpose than for the legitimate use of said purchaser for the purpose
mentioned in said act.

“(4) Every owner or manager of a sawmill or other person felling or remov-
ing timber under the provisions of this act shall keep a record of all timber
so cut and removed, stating time when cut, names of parties cutting the same
or in charge of the work, and describing the land from whence cut by legal
subdivisions if surveyed, and as near as practicable if not surveyed, with a
statement of the evidence upon which it is claimed that the land is mineral
in character, and stating also the kind and quantity of lumber manufactured
therefrom, together with the names of parties to whom any such timber or
lumber is sold, dates of sale, and the purposes for which sold; and shall not
sell or dispose of such timber or lumber made from such timber, without tak-
ing from the purchaser a written agreement that the same sball not be used
except for building, agricultural, mining, or other domestic purposes within
the state or territory; and every such purchaser shall further be required
to file with said owner or manager a certificate, under oath, that he pur-
‘chases such timber or lumber exclusively for his own use, and for the pur-
poses aforesaid.

“() The books, files, and records of all mill men or other persons so cut-
ting, removing, and selling such timber or lumber, required to be kept as
above mentioned, shall at all times be subject to the inspection of the officers
and agents of this department.

“(6) Timber felled or removed shall be strictly limited to building, agricut-
tural, mining, or other domestic purposes within the state or territory where
it grew. All cutting of such timber for use outside of the state or territory
where the same is cut, and all removals thereof outside of the state or terri-
tory where it is cut, are forbidden.

“(7) No person will be permitted to fell or remove any growing trees of any
kind whatsoever less than eight inches in diameter.

“(8) Persons felling or removing timber from public mineral lands of the
United States must utilize all of each tree cut that can be proiitably used,
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and must cut and remove thie tops and brush, or dispose of the.same in such
manner as to prevent the spread of forest fires. The act under which these
rules and regulations were prescribed provides as follows: )

“‘Sec. 8. Any person of persons who shall violate the provisions of this act,
or any rules or regulations in pursuance thereof made by the secretary of the
interior, shall be deemed guilty of a misdemeanor, (and upon conviction shall
be fined in any sum not exceeding five hundred dollars, and to which may be
added imprisonment for any term not exceeding six months.)’

“(9) These rules dnd regulations shall take effect September 1, 1886, and all
existing rules and regulations heretofore prescribed under said act, inconsist-
ent herewith, are hereby revoked.”

The government was the owner of all these lands, and as such
owner had the right to withhold them'from occupancy or sale, or
had the right to determine on what terms they might be occupied;
and when any party went on those lands he accepted the terms and
conditions imposed by the government. When this defendant went
on such lands, he accepted the terms imposed by the government,
and agreed toall the provisions imposed. The act of congress above
referred to confers the privilege upon the persons therein named
to cut timber upon the public mineral lands of the United States
for' the purposes named in the act, under such rules and regulations
as the secretary of the interior might prescribe. And, the secre-
tary of the interior having prescribed the rules and regulations to
which the court has just called your attention, it is only lawful to
cut timber on the public mineral lands of the United States in ae-
cordance with the act of congress and such rules and regulations.

" In' this case I instruct you that it is incumbent uppn the United
States to satisfy you by the evidence beyond a reasonable doubt
that the defendant did cut timber, as charged in the indictment,
from the public minerai lands of the United States, for purposes
other than for building, agricultural, mining, or other domestic
purposes.. The intention of the defendant is wholly immaterial;
and if you believe from the evidence that the defendant did cut
and remove timber growing and being upon the public mineral lands
of the United States, in Custer county, in this state, for other than
such purposes, then I instruct you that you find the defendant guilty
a8 charged in the indictment, and I further instruct you that, if you
find from the evidence beyond a reasonable doubt that the defendant
shipped or exported any of the timber thus cut and removed by
him from this state, then he is guilty of a violation of the act of
congress that I have spoken of, and the rules and regulations in
pursuance thereof made by the secretary of the interior, and it will
be your duty to find the defendant guilty as charged in the indict-
ment unlegs the defendant has satisfied you that such timber was
80 exported out of the state for the use of the United States navy.

The court further instructs you that the law provides by act of
congress of March 3, 1891, as follows:

And in the states of California, Montana, Idaho, North Dakota, and South
Daketa, Wyoming, and the District of Alaska, and the gold and silver regions
of Nevada and the territory of Utah, in any criminal prosecution or civil ac-
tion by the United States for a trespass on such public lands or to recover

timber or lumber cut thereon it shall be a defense if the defendant shall show
that the said timber was go cut or removed from the timber lands tor use in
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such state or territory by a resident thereof for agricultural, mining, manu-
facturing, or domestic purposes under rules and regulations made and pre-
scribed therefor by the secretary of the xntenor, and has not been transported
out of the same.

The court therefore instructs you that if you find from the evi-
dence that the defendant did fell and remove timber growing and
being on the public mineral lands of the United States, in the
county of Custer, in this state, but that such timber was so cut or
removed for use in this state for agricultural, mining, manufactur-
ing, or domestic purposes, under rules and regulations made and
prescribed by the secretary of the interior, and has not trans-
ported any of it out of the state, then you will find the defendant
not guilty as charged in the indictment.

You are instructed that, in order to find defendant guilty in man-
ner and form as charged in the indictment, you must find beyond a
reasonable doubt that all the acts constituting the offense charged
in the indictment were committed within three years immediately
preceding the finding the indictment upon which defendant is now
being tried; that the prosecution and government must establish
beyond a reasonable doubt every fact and element necessary to
constitute the crime as charged in the indictment. You are in-
structed that in this case the law raises no presumption against the
person, and, further, presumption of the law is in favor of his in-
nocence, and that to convict of the crime alleged in the indictment.
every material fact necessary to constitute such crime must be
proved beyond a reasonable doubt; and, if you entertain any rea-
sopable doubt upon any single fact or element necessary to consti-
tute the crime, it is your duty to give the person the benefit of such
doubt, and acquit him. You are instructed that it is incumbent
upon the prosecution and government to prove every material al-
legation of the indictment as therein charged. Nothing is to be
presumed, or taken by implication, against the defendant. The
law presumes him innocent of the crime of which he is charged
until he is proven guilty beyond a reasonable doubt, by competent
and sufficient evidence; and, if the evidence in this case leaves upon
your minds any reasonable doubt of defendant’s guilt, the law makes
it your duty to acquit him. You are instructed, further, that in the
law the accused is always presumed to be innocent until his guilt
is established by evidence; that the presumption of innocence starts
with the charge at the beginning of the trial, and goes with him wuntil
the determination of the case; and to authorize and warrant the
conviction his guilt must be established beyond a reasonable doubt,
and mere preponderance of the evidence is not sufficient. You are
instructed, further, that circumstantial evidence is legal and com-
petent in criminal cases; and if it is of such a character as to ex-
clude every reasonable hypothesis other than that the defendant is
guilty, it is entitled to the same weight as direct testimony. You
are instructed that what is meant by circumstantial evidence in
eriminal cases is the proof of such facts and circumstances con-
nected with or surrounding the commission of the ecrime charged
as tend to show the guilt or innocence of the party charged. Yon
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are instructed as a matter of law that, where a conviction for a
criminal offense is sought upon c1rcumsta.ntlal evidence alone, the
government must not only show beyond a reasonable doubt that
the alleged facts and circumstances are true, but they must be such
facts and circumstances as are absolutely incompatible upon any
reasonable hvnothesis with the innocence of the accused, and in-
capable of explanation upon any reasonable hypothesis other than
that of the guilt of the accused; and that to authorize a conviction
on circumstantial evidence the circumstances should not be only
consistent with the prisoner’s guilt, but they must be inconsistent
with any other rational conclusion or reasonable hypothesis, and
such as to leave no reasonable doubt in the minds of the jury of the
defendant’s guilt. If there-is any one single fact proved to the
satisfaction of the jury by preponderance of the evidence which is
inconsistent with the defendant’s guilt, this is sufficient to raise a
reasonable doubt, and the jury should acquit the defendant.

If you find from the evidence that such timber was cut and re-
moved for other than domestic purposes for use in the state, then
you will find the defendant guilty as charged in the indictment.
And the court further instructs you that the license or privilege con-
ferred by the act of congress I have spoken of was not given, created,
nor conferred for the purpose of spéculations, but to permit persons
to use for purely domestic purposes so much timber as their wants
for domestic use might require from the public mineral lands of the
United States; and it you find from the evidence beyond a reasonable
doubt that' the defendant cut and removed more timber from the pub-
lic mineral lands in the United States in Custer county during three
years next before the 19th day of August, 1895, than 'was necessary to
supply his own domestic wants, and more than was necessary to sup-
ply the domestic wants-of those to whom he sold it, as shown by the
mutual written statement between buyer and seller as provided for in
rules and regulations above spoken of, then I instruect you that you find
the defendant guilty as charged in the indictment. In this case, if you
find from' the evidence that the lands in question are of the char-
acter spoken of in the indictment, and that the defendant felled
and removed timber from such lands, and that he made sales of
lumber manufactured from such timber to other persons, and took
from the purchaser no statement nor writing of any character what-
ever, and the purchaser of such lumber took from the defendant no
statement of any character whatever, either as to what the lumber
was manufactured for or as to the use that the purchaser proposed to
devote it to, then I instruct you that this was a violation of the act
of congress and of the rules and regulations in pursuance thereof
made by the secretary of the interior, and the defendant is guilty.
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UNITED STATES v. SMITH.
(District Court, D. Minnesota, Sixth Division. October 1, 1895.)

CrMINAL Law—Marnine THREATENING LETTER—AcT Cone. SEPT. 26, 1888,
A postal card, sent by a creditor to his debtor, demanding payment of_a
note, and adding: “You have been fighting time all along. * * * I will
garnishee and foreclose. But I do so dislike to do this if you will only
be half white,”—is of such a threatening and defamatory character as to
render the same nonmailable, within the purview of the act of congress
of September 26, 1888 (Supp. Rev. St. p. 621).

This was an indictment against A. J. Smith under the act of con-
gress of September 26, 1888, for depositing in the mail a defamatory
and threatening postal card. Defendant demurred to the indictment.

E. C. Stringer, U. 8. Dist. Atty.
David T. Calhoun, for defendant.

NELSON, District Judge. This is an indictment framed under the
act of September 26, 1888, found in Supp. Rev. St. U. 8. p. 621. The
defendant is charged with depositing in the mail a postal card upon
which terms and language of a defamatory and threatening character
were written, calculated, by the terms, manner, and style of display,
and obviously intended, to reflect injuriously upon the character and
conduct of one A. B. Darling. The postal card is in the words fol-
lowing: '

“Nov. 16-93.

“A. B. Darling, Herman, Minnesota—Gentlemen: You must do something
on your note. I wish you to pay the int. and one hundred dollars of the prin-
cipal.. You have been fighting time all along, and now at the end you remit
nothing. If I do not hear from you, I must be around. I will garnishee and
g)reclose. But I do so dislike to do this if you will only be half white.

ep.,

p“Andrew J. Smith, Citizens’ Bank of Sauk Centre, Sauk Centre, Minn.”

If the defendant had merely requested payment of a part of the
debt, and stated that, if not complied with, he would take legal steps
by garnishee process or foreclosure to secure it, there would be some
doubt about the language used being of such a threatening character
as to render the postal card nonmailable, and within the purview of
the law. But the latter part of the postal card contains an expres-
sion which manifestly was intended to reflect injuriously upon the
character of Mr. Darling, when taken in connection with the preced-
ing language used. No other construction can be put upon the follow-
ing paragraph: “But I do so dislike to do this [garnishee and fore-
close] if you will only be half white.” The writer thus indicates that
the person addressed was dishonest, and his reputation not spotless.
Such imputation upon his character, expressed upon a postal card de-
posited in the mail, is a reflection prohibited by law. Demurrer over-
ruled.



