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LOWENSTEIN v. EVANS et a1.

(Circuit Court, D. South Carolina. October 9, 1895.)

1. MONOPOLIES AND TRUSTS-MONOPOLY BY STATE.
The act of July 2, 1890 (26 Stat. 209, c. 647), to protect trade and com-

merce against unlawful restraints and mOllopoIies, is not applicable to the
case of a state Which, by its laws, assumes an entire monopoly of the
traffic in intoxicating liquors (Act S. C.Jan. 2, 18\)5). A state is neither a
"person" nor a "corporation," within the meaning of the act of congress.

2. SAME-NEOESSARY PARTIES-JURISDIOTION OF FEDERAL COURTS.
Where a person brings an action under section 7 of the anti-trust law of

July 2, 1890, against the officials of a state, to recover damages for acts
done under authority of a state statute, which gives the state an entire
monopoly of the traffic in intoxicating liquors (Act S. C. Jan. 2, 1895), the
state itself is a necessary party thereto, and consequently the federal courts
would have no jurisdiction of the action.

This was an action brought under the seventh section of the act
of congress bf July 2, 1890, entitled "An act to protect trade and
commerce against unlawful restraints and monopolies."
The complaint was as follows:
The complaint of the above-named plaintiff respectfully shows to this court:
(l)That the plaintiff, Julius Lowenstein, is a citizen of the state of North
Carolina, and is engaged in business in Statesville in said state, under the
name and style of Lowenstein & Co. (2) That the defendants are each and
all of them citizens of the state of South Carolina. (3) That the defendants
.John Gary Evans, D. H. Tompkins, and James Norton, styling themselves a
"State Board of Control," and the defendant Frank 111. Mixson, styling him-
self "State Commissioner." together with divers other persons, to the plain-
tiff unknown, prior to the time hereinafter mentioned, under the pretended
authority of a certain act of the legislature of the state of South Carolina,
entitled "An act to further deClare the law in reference to, and further regu-
late the use, sale, consumption, transportation and disposition of alcoholic
liquids or liquors within the state of South Carolina, and to police the same,"
approved January 2, 1895, combined to monopolize a certain part of the trade
and commerce among the states and foreign nations, to wit, the trade in
alcoholic liqUids and liquors, inclUding whiskys, brandies, wines, ales, and
beer, to prevent the purchase of such whiskys, brandies, wines, ales, and
beer from citizens of other states and foreign nations, and to prevent the
importation thereof into this state in restraint of the trade and commerce
betweeJlo the states and foreign nations, and to discriminate against the prod-
ucts of other states and the citizens of other states, in favor of the products
of. the state of South Carolina and the citizens of said state, which said
legislative enactment the plaintiff is advised and therefore alleges is null
and void, in this: that the same is in contravention of an act of congress
entitled "An act to protect trade and commerce against unlawful restraint
and .monopoly," approved July 2, A. D. 1890, in that the said legislative en-
actment undertakes to and does create a monopoly in the traffic in alcoholic
liquors, and operates as a restraint upon the trade among the states and
foreign nations in such traffic. (4) That the plaintiff now is, and was at
thl! time hereinafter mentioned; engaged in the business of a manufacturer
and wholesale dealer in spirituous liquors at Statesville, in the state of North
Carolina, and in the prosecution and conduct of his said business, iUid, in
the'exercise of the right to engage in interstate commerce, he had from time
to time sold, shipped, and delivered whiskys and other liquors to persons
residing in states, other than the state of North Carolina; that in pursuance
of his said business, and in exercise of the rights conferred by and reserved
in the constitution and laws of the United States, on the 27th day of
A. D. 1895, he delivered one barrel of whisky, of the value of fifty-seven and
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S8/100 dollars, to the Southern Railway Oompany, at Statesville, in the state
of North Oarolina, to be transported by said company and connecting lines
to Charleston, in the state of South Carolina, marked and consigned to Thom-
as Hartigan, but the title to said property still remained in the plaintiff. (5)
That on the 29th day of May, A. D. 1895, while the said barrel of whisky
was in transit, at Columbia, in the state of South Carolina, and within this.
district, certain persons, to the plaintiff unknown, without warrant of law,

the cars of the common carrier so engaged in the transportation of
said whisky and of interstate commerce, and then and there took the said
whisky, and carried the same away, and thereaf.ter delivered and caused said
whisky to be delivered unto the defendant Frank M. Mixson, who thereupon,
and in furtherance of said combination and monopoly, and in restraint of
the trade and of interstate commerce, received the same, and has retained
and detained the same from the plaintiff. (6) That the wrongful and un-
lawful acts of the said persons unknown, and of the said Frank M. Mixson,
as aforesaid, In the seizure and detention of said whisky, was done in pur-
suance of the combination and In furtherance of the monopoly aforesaid, and
by and under the directions of the other defendants, Intending thereby to
deter and prevent the .plaintiff from engaging in trade with the citizens and
residents of the state of South Carolina, and to that extent to prevent the
plaintiff from engaging In interstate commerce, and for the purpose of mo-
nopollzing the trade in spirituous liquors, in contravention of the act of con-
gress aforesaid. (7) That, by reason of the unlawful seizure and detention
of saId whisky, the plaintiff has been greatly Injured, to his damage fifty-
seven and 38hoo dollars. Wherefore the plaintiff demands judgment against
the defendants for three times the amount of his said damage, to wit, one
hundred and seventy-one and 84hoo dollars, for a reasonable attorney's fee,
and for his costs, as provided in the act of congress aforesaid.

Murphy, Farrow & Legare, for plaintiff.
Wm. A. Barber, Atty. Gen. of South Carolina, and C. P. Townsend,

Asst. Atty. Gen., for defendants.

SIMONTON, Circuit Judge. This is an action brought under the
seventh section of the act of congress approved July 2, 1890, entitled
"An act to protect trade and commerce against unlawful restraints
and monopolies" (26 Stat. 209, c. 647). The section is in these words:
"Any person who shall be injured in his property or business by any other

person or corporation by reason of anything forbidden or declared to be unlaw-
ful by this act may sue therefor in any circuit court of the United States in
the district in which the defendant resides or is found, without respect to the
amount in controversy, and shall recover three-fold the damages by him sus-
tained and the costs of the suit, including a reasonable counsel fee."
The act declares:
"Every contract, combination In the form of trust or otherWise, or con·

spiracy in restraint of trade or commerce among the several states or witb
foreign nations Is hereby declared illega!."

The cause of action set out in the complaint is on this statute of
1890, and seeks the special remedy provided in the statute. The re-
lief is sought, not because the rights of the plaintiff were violated,
but because they were violated in order to enforce and perpetuate a
monopoly declared illegal by this statute. The defendants interpose
a demurrer on two grounds: First, that on the face of the complaint
this court has no jurisdiction of the matters and things forming the
subjectC)fthis action; second, that from the face of the complaint it
does not state facts sQfficicnt to a callse of action
uizable in this court. . .
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The Jurisdiction.
The first ground of demurrer was sustained in argument, because

this is an action against the state, and the state is a necessary party
thereto. The act of 1890 strikes at contracts, combinations, and con-
spiracies in restraint of or to monopolize trade and commerce among
the several states or with foreign nations. U. S. v. E. O. Knight Co.,
156 U. S. 17, 15 Sup. Ct. 249. The complaint charges that the de-
fendants Evans, Tompkins, and Norton, styling themselves a "State
Board of Control," and Mixson, styling himself "State Commissioner,"
together with divers other persons to the plaintiff unknown, under
the pretended authority of an act of the legislature of South Oarolina,
"giving the title of the act," combined to monopolize a certain part
of the trade and commerce among the states and foreign nations, to
wit, the trade in alcoholic liquids and liqnors with citizens of other
states and foreign nations, to prevent their importation into this state,
and to discriminate against the products and citizens of other states
in favor of the products and citizens of the state of South Caro-
lina. This act of the legislature of South Carolina, the complaint
avers, is void as in contravention of the act of 1890.
Does this act of the legislature of South Carolina authorize con-

tracts or combinations in form of trust or otherwise, or conspiracy
in restraint of trade or commerce among the several states or with
foreign nations? Does it create a monopoly, and in whom? The an·
swer to this question must be found in the act. It is entitled "An
act to further declare the law in reference to and further regulate the
use, sale, consumption, transportation and disposition of alcoholic
liquids or liquors within the state of South Carolina and to police
the same," approved January 2, 1895. It is impossible after exam-
ining this act to avoid the conclusion that it declares in the state
the monopoly in the purchase and sale of alcoholic liquors. Not
only so, but it protects this monopoly in the state in every way possi.
ble and by the most drastic methods. Every attempt to interfere
with this monopoly by the receiving, keeping, vending, giving away,
or mercantile use of alcoholic liquors, is made an offense against the
state, punishable by criminal proceedings in her name in her courts.
The governor, secretary of state, and comptroller general are officially
charged with the direction and enforcement of this monopoly. The
monopoly is not given to them. They have no pecuniary interest
whatever in it. All the profits of the monopoly go to the state, to
be used and applied for public purposes,-increase of her revenue.
The close analysis made of the act by the counsel for the plaintiff
shows that this was their conviction. 'rhey find that its manifest
object is to raise revenue, and not to prevent the consumption of
liquor, except that owned and furnished by the state; that $50,000
was appropriated from the public treasury for the purpose of pur-
chasing liquors and to enable the state to go into the business of buy-
ing and selling intoxicating liquors; that liquors are not contraband,
except when not purchased from a dispenser,-that is, one who holds
and sells for the state; that the act creates a monopoly. So, also,
Chief Justice McIver, speaking for the majority of the supreme court
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of South Carolina, in McCullough v. Brown, 41 S. C. 220, 19 S. E. 458,
dissecting the dispensary law, says:
"The manifest object of the act is that the state shall monopolize the entire

traffi.c in intoxicating liquors, to the entire exclusion of all persons whomso-
ever, and this, too, for the purpose of profit to the state and its governmental
agency. * * * We think it safe to say that it is an act forbidding the
manufacture or sale of intoxicating liquors as a beverage within the limits of
this state by any private individual, and vesting the right to manufacture and
sell such liquors in the state exclusively, through certain designated officers
and agents."
This act of the legislature of South Carolina evidently does not

ereate in nor give to any individuals the monopoly. It gives it wholly
and entirely to the state.
Now, the question to be decided is not as to the constitutionality

of this act, nor whether it be in the lawful exercise of the police
power, but whether, in declaring and asserting this monopoly in her-
self, and in assuming and controlling its enforcement, the state comes
within the provisions of the act of congress of 1890. That act, as
has been seen, declares illegal every contract, combination in the form
of a trust or otherwise, or conspiracy in restraint of trade or com-
merce among the several states or with foreign nations. But by this
act the state makes no contract, enters into no combination or con-
spiracy. She declares and asserts in herself the monopoly in the
purchase and sale of liquors. The section of the act of 1890, sued
upon, gives a right of action for any injury by any other person or
eorporation. The state is not a corporation. A corporation is a
creature of the sovereign power, deriving its life from its creator.
The state is a sovereign having no derivative powers, exercising its
sovereignty by divine right. The state gets none of its powers from
the general government. It has bound itself by compact with the
other sovereign states not to exercise certain of its sovereign rights,
and has conceded these to the Union, but in every other respect it
. retains all its sovereignty which existed anterior to and independent
of the Union. Nor can it be said that the state is a person in the
sense of this act. Even were this the case, as the monopoly now
complained of is that of the state, no relief can be had without mak-
ing the state a party, and this destroys the jurisdiction of this court.
No opinion whatever is expressed as to the right of the plaintiff for
violation of his common-law rights. In this proceeding and under
the act of 1890, he must seek his remedy against the holder of the
monopoly; and, as in the present case the monopoly is in the state,
this court has no jurisdiction. The demurrer is sustained, and the
complaint is dismissed.
As this case has gone off on the demurrer, a copy of the complaint

is flIed as an exhibit to the opinion.
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GtIDDEN&'JOY VARNISH CO. OF OHIO v. INTERSTATE NAT. BANK
OF KANSAS CITY.

(CirctlitCourt of Appeals, Eighth Circuit. September 2, 1895.)

No. 529.

1. PRINCIPAL AND AGENT-AUTHORITY TO SIGN NOTES.
TheG. Co., a manufacturing and trading corporation located in Ohio.

had a branch in Missouri, which was conducted by one D., as general
agent and manager, and at which a large business was carried on, in
the purchase and working up of raw material, and the sale of the finished
product over a large territory. D was left in full control of all depart-
ments of this business conducted in Missouri, and managed all its affairs,
financial and other, with the knowledge and consent of the' officers of the
G. Co., and generally without directions or oversight by them. He reported
to the G. Co. from time to time, and some of his reports showed entries
of "bills payable." Upon the trial of an action against the G. Co. upon
notes signed in its name by D., as treasurer, the president of the G. Co.
testified that he knew that D. was signing all the bills payable made by
the Missouri concern for goods purchased; that he supposed it was the
natural order of things for D. to procure the discount of bills receivable
by indorsing them as treasurer of the G. Co.; and that, if money were re-
quired in an emergency, he supposed D. would be expected to make and
procure the discount of the company's notes. Held, that D., being left in
the absolute control and management of the whole business of the G. Co.
in Missouri, to act on his discretion, had authority to do whatever a rea-
sonably prudent merchant or manufacturer would do, and, accordingly,
to sign promissory notes in the name of the G. Co. Per Caldwell and
Thayer, Circuit Judges. Sanborn, Circuit Judge, dissenting.

2. SAME.
Held, that the course of the business, the reports of D. showing notes

made by him, and the testimony of the president of the G. Co. were suf-
ficient evidence to authorize a finding that D. was impliedly authorized
to sign notes, though, merely as general manager of the business, he would
not have such authority. Per Sanborn, Circuit JUdge.

In Errol' to the Oircuit Oourt of the United States for the Western
District of Missouri.
This suit was brought by the Interstate National Bank of Kansas City, Kan.,

the defendant in error, against the GUdden& Joy Varnish Company, the plain-
tiff in error, Ohio corporation, on four promissory notes (one dated May 6,
. 1893. for $3,000; one dated May 29, 1893, for $2,000; one dated June 16, 1893,
for $2,000; andone dated July 1,1893, for $3,000), each due 90 days after date,
and signed, ''The Glidden & Joy Varnish Company, Geo. E. Dudley, Treas."
'These notes ,are renewals of- notes originally given in January, February,
,ldarch, and December, 1891. The defendant pleaded non est factum. This
was the single issue to be tried, and it turned on the question whether George
E. Dudley had authority to execute the notes in the defendant's name. Ther.,
were two corporations,-one, the Glidden & Joy Varnish Company, a corpora-
tionof the state 'Of ,Ohio,and the defendant in this action; and the other, the
Glidden & Joy Varnish Company of Kansas City, Mo. Theca:se'hinges on the
relation these companies bore to the business out of which the indebtedness
arose, and on the relation George E. Dudley sustained to each of these com-
panies, and particularly to the defendant company, at the time the notes in
suit were executed.
The plaintiff in error, the Glidden & Joy Varnish Company, was organized

in Ohio, March 27, 1883, with a capital stock of $100,000, which was afterwards
increased to $200,000, and was held chiefly by the following persons, in about
the amounts named, namely: Francis H. Glidden, $70,000; F. K. Glidden,


