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F LOAN & TRUST CO. v. NORTHERN PAC. R. CO. et at.
(Circuit Court, D. Washington, N. D. September 2, 1895.)

1. RAILROAD RECEIVERS-ApPOINTMENT AND REMOVAL-COMITY BETWEEN FED-
ERAl, COURTS-PRIMARY AKD ANCII,I,ARY JURISVlCTJON.
The circuit court for the Eastern district of Wisconsin appointed reo

ceivers of the property of the Northern Pacific Railroad Company, pur-
suant to a prayer of a creditors' bill wWch showed that the company was
operating certain leased lines within the territorial jurisdiction of that
·court. Immediateiy afterwards similar bills were fiied in the circuit
courts of the various judicial districts traversed by the Northern
Railroad, inclUding the circuit court for the district of Washington; and
all these courts, under the rule of comity. appointed the same persons af'
receivers. A like bill was filed and like action was taken in the circuit
court for the Southern district of New York, where the home office of the
company was located. The receivers operated the leased lines in ·Wiscon.
sin for only about a month, when. the lease was canceled by the lessor
for nonpayment of rent, whereupon, by order of the court, those lines were
surl'endered by the receivers to their owners. Shortly. afterwards another
bill was filed in the circuit court for the Eastern district of Wisconsin,
praying a foreclosure of various mortgages upon the property of tbe
Northern Pacific Railroad, and in this suit the same persons were appoint-
ed as receivers. Like foreclosure suits were filed in all the other circuit
courts, and the same receivers were appointed under them. The receivers
operated the Northern Pacific Railroad for about two years, and under a
decree of the circuit court for the Eastern district of Wisconsin they issued
receivers' certificates to a large amount. 'L'hereafter the railroad com-
pany made application to the circuit court for the district of Washington
for the removal of the receivers, alleging various acts of mismanagement
and fraUd, and showing that, at the time of the application, no propert;r,
either real or personal, belonging to the Northern Pacific Railroad Com-
pany. ,vas held by the receivers in the Eastern district of 'Visconsill.
Held. that, in view of this latter fact, the circuit court for the district of
Washington was not bound to regard the circuit court for the Eastern dis-
trict of Wisconsin as the court of primary jurisdiction; that the rnle of
comity did not apply; and that the former court would therefore assume
jurisdiction to pass upon the application upon its merits, and in the exer-
cise of an independent judgment.

2. SAllIE.
The fact that the ::\'orthern Pacific Railroad Company, prior to the re-

ceivership, owned shares of stock in various other corporations, which
shares were transferred to the receivers, and still stood in their names.
was without any bearing on the right of the circuit court for the district
of Washington to pass upon the application; for those shares must be
presumed to have been heid by t.he company at its home office In New
York, and to have been transferred to the receivers under the authority
of the circuit court of that district. They were consequently held under
the control and direction of that court and were not in the possession or
custody of the court for the Eastern district of Wisconsin.

a. SAlim-RECEIVERS' CERTIFICATES.
The fact that the receivers' certificates primarily authorized by the cir-

Cllit court for the Eastern district of Wisconsin were outstanding, in tIre
hands of innocent holders, Is no reason why the circuit court for the dis-
trlet of Washington should recognize the former court as the court of
primary jurisdiction; for receivers' certificates which have lJccn author-
ized by the several courts in which the property in receivership is situ-
ated are valid liens upon that property. If anyhaye not been so author-
ized, the action of the court in proceedings to remove the receivers can-
not affect the question of their validity. The receivers are lawful ap-
pointees of all the courts in the jurisdictions in which the property of the
railroad company is situated, and none of their acts within the scope ot



872 FEDERAL -REPORTER, vol. 69.

their authority, and under the orders of the courts which have control
over said property. are invalid.

4. SAlIIE_
It was no obstacle to the proposed action of the circuit court for the

district of Washington that it was not the first court to follow the circuit
court for tJIe Eastern district of Wisconsin in appointing the receivers,
and that such appointment had been previously made by other circuit
courts within whose telTitorial jUrisdiction part of the Northern Pacific

actually lay; it not appearing that any of such courts had as-
sumed primary jUrisdiction, or intended to do so.

5. SAME.
Actual possession of property of an insolvent railroad company can be

acquired by the court which first appoints receivers only to the extent of
the property lying within its territorial jurisdiction. The rights accorded
to Such receivers by other courts are based entirely upon Such
comity rests upon the fact that another court is in the actual possession
ofa portion of property which cannot ,vell be segregated, and which the
best interests of all concerned reqUire to be managed as a single system.
Per Gilbert, Circuit Judge.

6. SA.ME.
A' court within whose territorial jurisdiction no part of a railroad lies

cannot acquire jurisdiction in rem over the same by the appointment of
receivers who take into their possession only such assets of the railroad
company as money, bonds, and other securities, or even railroad materials.
supplies, and cars found on other roads. Custody of things movable, and
not indispensable to the operation of the road, will not draw jmisdictioll
in rem over a railroad situated beyond the boundaries of the court's terri-
torial jurisdiction. Per Hanford, District Judge.

7. EVIDENCE-JUDICIAL NOTICE-LOCATION OF RAILROAD CONSTITUTING NA-
TIONAL HIGHWAY. '
'l'he Northern Pacific Railroad being a national highway, provided for

by national laws, its location as such is a matter of which the court will
take judicial notice; and hence it is not hound to assume a location con-
trary to the fact, merely because,in another suit between the same par-
ties, in it different court, a decree has been entered which is based UpOll
untrue allegations in respect to such location, and an admission thereof
in the answer. Per Hanford, District Judge.
This was an application by the Northern Pacific Railroad Company

for the removal of the receivers of its property, on the ground of
mismanagement and fraud;
J. N. Dolph, John B. Allen, and Mr. Flanders, for complainant.
Harold Preston, Wilbur F. Sanders, and Silas W. Petit, for defend-

ant.
John C. Spooner, Charles W. Bunn, D. J. Orowley, and John H.

Mitchell, for the receivers..
Before GILBERT, Circuit Judge, and HANFORD, District Judge.

GILBERT, Oircuit Judge. On August 15, 1893, a bill in equity
was filed against the Northern Pacific Railroad Oompany, in the cir-
cuit court of the United States for the Eastern district of Wisconsin,
byP. B. Winston, the Farmers' Loan & Trust Company, and William
O. Sheldon & Co. The bill described the railroad of the Northern
Pacific Oompany, and the various tributary and connected branch
lines operated by it as a part of its system, and set forth the mort,
gages upon the said road, showing that the funded or secured debt
of the company amounted to over $152,000,000, upon which the an-
nual interest. and sinking fund charges aggregated over $9,000,000,
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in addition to more than $900,000 guarantied annual interest upon
contingent liabilities on guaranties of bonds upon the branch lines
to the amount of over $15,000,000, and alleged that the gross earn-
ings of the railroad company were and continued to be insufficient
to pay operating expenses and fixed charges, and that the company
was insolvent. It set forth the fact that the floating debt of said
company amounted to more than $11,000,000, and that its available
assets had been hypothecated to secure loans, and by reason of the
decline in value of such collaterals the same would be sold at such
a low price as to leave large deficiencies against the company, which
would result in numerous actions at law to recover therefor. It
further showed that during the fall of 1894, from September to De-
cember, large payments would fall due from said railroad company
for interest on its several mortgages, and for interest on branch
lines, etc., and that the company would be unable to meet the same.
Winston was alleged to be an unsecured creditor of the company,
and likewise a stockholder. Sheldon & Co. were alleged to be cred-
itors of the railroad company to the extent of $150,000, for which
they were insufficiently secured by collaterals. 'l'he bill alleged that
the lines owned and operated by the railroad company were in and
were subject to the jurisdiction of 10 different states, but that they
formed one system, and made one line, and that this fact constituted
one of its main ingredients of value, and that its severance would
result in ruinous sacrifice to every interest in the property, and that
unless the court would deal with the property as a single trust fund,
and take it into custody for the protection of those interested
therein, individual creditors would assert their remedies in different
courts, and that a race of diligence would result, judgments and
, priorities would be attempted, etc., and thereby the company would
be prevented from the discharge of its duties. as a public carrier',
and a vast and unnecessary multiplicity of suits would ensue. The
bill prayed for the protection and preservation of the property, the
marshaling of the company's assets, the ascertainment of the liens
and priorities existing, and for the appointment of receivers of the
entire system of railroad and all the property of the company. The
Northern Pacific Railroad Oompany answered the bill on the day it
was filed, admitting the allegations thereof to be true, and consented
to the appointment of one or more receivers as prayed therein, On
the 'same day an order was entered in said court appointing the
present receivers. Thereafter the same bill and answer were filed
in the circuit courts of the United States for the various districts in
which said railroad is situate, to wit, in the Western district of Wis-
consin, the district of Minnesota, the district of North Dakota, the
district of Montana, the district of Idaho, the district of Washington,
and the district of Oregon, and in the Southern district of New
York, in which is the home office of said corporation; and between
the 15th day of August, 1893, and the 17th day of the same month,
orders were made in all these courts app<linting the same receivers.
At the time of filing said bill in the Eastern district of Wisconsin,
the Northern Pacific Railroad Clompany was in the possession. of
and was operating the Wisc()llsin Central lines, the larger portion
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of whiCh were in said district,nnderalease dated April 1, 1890, and
running for 'a term of 99 years. Immediately upon their appoint·
ment, the receivers entered into pO&'3ession of the said Wisconsin
C'.,entral lines, and operated the same under the lease for more than
a month. On September 26, 1893, the lease having been canceled
by the lessor for nonpayment of rent, the circuit court for the East-
ern district of Wisconsin ordered the receivers to turn back the said
lines to the lesso'r. On the 18th day,of October, 1893, the Farmers'
Loan & Trust Company filed in the circuit court for the Eastern
district of.Wisconsin its bill to foreclose the second, third, and the
consolidated general mortgages upon the road, alleging that, since
the filing of the creditors' bill, defaults had occurred in the payment
of interest on said mortgages, and praying for a decree of foreclos-
ure. Winston, Sheldon & Co., and the receivers were made parties
defendant. On the day the foreclosure bill was filed the Northern
Pacific Company entered its general appearance, and on the same
day the court appointed in that suit the receivers formerly appointed
in the creditors' suit. Thereafter the foreclosure bill was filed, and
similar orders, were made in all the circuit courts of the districts
before mentioned.' The receivers ·so appointed have since remained
in the possession and management of the road and the property of
the Northern Pacific Railroad Company, under the direction of the
circuit court for the Eastern district of Wisconsin, and under the
authority of said court have issued an aggregate of $5,000,000 of re-
ceivers' certificates, which have been sold and are now. outstanding.
'fhey also, under the orders of said court, expended money. in
payment of interest on the first mortgage, have sold railroad lands
to various purchasers, have paid indebtedness of said company, and
have made leases and traffic contracts with certain branch lines and·
other carriers. They haV'e also expended money in improvements
and in the purchase of ·railroad, material, rolling stock, and sup-
plies, etc.
On the --- day of August, 1895, the Northern Pacific Rail-

road Company filed in this court the affidavit of Brayton lves, it>;
president, stating, in substance: 'fhat no part of the railroad or
Jand grant of the Northern Pacific Railroad Company was or ever
has been in the Eastern district of Wisconsin, and that at the time
of the appointment of the receivers by that court there was no
property of said company within the jurisdiction of said court, and
that none of the property covered by the mortgages which were
sought to be foreclosed in said suit was situate within the said dis-
trict. That, by the order of this court by which said receivers
were appointed of the property in the district of Washington, said
receivers were ordered and directed to pay, out of the money which
should come into their hands from the operation of said road, cur-
rent expenses, amounts due for interchange of traffic supplies and
materials used, wages, and rentals of rolling stock, and, with the
sanction of this court, such amounts as might be necessary for
protecting the property of said corporation from sale under mort-
gage, etc.; and they were also directed ·to hold the money of said
company not so used by them until authorized to dispose of the
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same under the order of this conrt. That the !receivers have not
complied with the terms of said order, but have deposited the mon-
eys received by them in this district in banks other than those au-
thorized by this court, and, without the sanction of this court, have
applied the same to the payment of debts alleged to exist against
said company, other than those contemplated by said order, and
that they have not filed with or submitted to this court any ac-
count of the disposition made by them of any of the property
which came into their possession, nor any statement of their re-
ceipts and disbursements, nor any reports to this court as, by the
order of their appointment, they were directed to make; that they
have misapplied divers large sums of money received by them
from the sales of lands and other property of the company, and
from the operation of said road, by appropriating the same to the
payment,()f alleged debts of said railroad company which were not
entitled to be paid in preference to the interest and principal due
under the mortgages. That said railroad company has a claim
against Henry Villard for $545,433.42, arising out of a sale made
by him, when chairman of the board of directors of said company,
of the capital stock of the Northern Pacific & Manitoba Hailway
Company, in violation of his duty as director, and in fraud of said
company; and another claim against said Henry Villard for $224,-
800, arising out of a sale by him to said railroad company of the
capital stock of the Hocky Fork & Cooke City Railroad Company,
made in violation of his duty as a director, and in fraud of his
company; and another claim against Henry Villard, Charles L.
Colby, and Colgate Hoyt, who were directors of said Northern Pa-
cific Hailroad Company, for the sum of $2,600,000, arising out of
the lease of the railroad of the Wisconsin Central Company, the
Wisconsin Central Railroad Company, and Chicago & Northern
Pacific Railroad Company, in violation of their duties as directors,
and in fraud of said Northern Pacific Railroad Company. The
affidavit further alleges, in substance: That tbe said bills so filed
in the circuit court of the United States for the Eastern district of
Wisconsin were procured to be filed by said Henry Villard, col-
lusively and for the purpose of controlling the suits and naming
the receivers to be appointed therein; that he procured his per-
sonal counsel to prepare said creditors' bill; and that the said re-
ceivers were decided upon as the result of a conference between
Thomas F. Oakes, Henry Villard, Charles L. Colby, Colgate Hoyt,
and Villard's personal counsel, William Nelson Cromwell, each in
his own interest, and Hosewell G. Holston, as director of the North-
ern Pacific Railroad Company and president of the Farmers' Loan
& Trust Company, for the purpose of protecting the interests of
those participating: in the transactions and liable to the claims
above mentioned. That the receivers selected for their counsel,
and intrusted the direction of the legal business of said railroad
company to, the said William Nelson Cromwell, who had been
coun8el for the said Henry Villard in making the sale of said capi-
tal stock. of the Northern Pacific & Manitoba Railway Company
and the Rocky Fork & Cooke City Hailroad Company to said North-
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ern .Eacific Railroad Company, and who COlitinues to aet as counsel
for !ilaid Villard. 1'hat the !ilaid receiver!il have; been directed by
the circuit court of the United States for the Eastern district of
Wisconsin to sue the !ilaid lIenry Villard to recover the sums fraud-
ulently acquired by him from the Northern Pacific Railroad Com-
pany, and to sue any of the former directors of said company to re-
cover all sums of money improperly or illegally received by them,
yet, in Violation of their duty in the premises, they have taken no
proceedings whatever to carry out said order. That, notwith-
standing the existence of said claims, the receiver!il have paid to
said lIenry Villard $480,000, with interest thereon, in payment of
two notes of .said Northern Pacific Railroad Company held by said
Henry Villard, which debt should have been applied by the re-
ceivers in reduction of the debt of said Villard to the company.
That the receivers have sold large tracts of land of said company
within the state of Washington, and have made no report thereof
to this court, and have not accounted to this court for the disposi-
tion of the proceeds thereof. That they have entered into divers
contracts relatlng to the custody, management, and disposition of
the property of said company within the jurisdiction of this court,
without the knowledge of this court or its authority.
Upon said affidavit the receivers were required to show cause be-

fore this court why the order entered on the 17th day of October,
1893, appointing them receivers of the Northern Pacific Railroad
Company within this district, should not be vacated and set aside.
The Farmers' Loan & Trust Company and the receivers now object
to the jurisdiction of this court to entertai:Q, the motion, and they
urge, in support of their objection, that the circuit court of the
United States for the Eastern district of Wisconsin is the court of
primary jurisdiction,-the court which first appointed receivers
and thereby took possession of the property of the Northern Pa-
cific R-ailroad Company,-and that the well-settled rule of comity re-
quires all other courts within whose jurisdiction the property of said
corporation is situated to refer to that court all questions concerning
the general management of the property, the custody and preserva.-
tion thereof, and the appointment and discharge of the receivers;
that at the time of filing of both the creditors' bill and the bill to
foreclose the mortgages there was situate within the jurisdiction
of said court for the Eastern district of Wisconsin personal prop-
erty of said corporation, consisting of rolling stock, rails, rna·
terials, money, and leased railroad lines which it was operating in
colinection with its own lines; that the appearance of the Northern
Pacific Company in answer to said bills gave to that court the
jurisdiction to hear and determine. said suits, and that the exist-
ence of said personal property within said district at that time
gaie to that court jurisdiction to take the same into its possession
by said receivers, and that, notwithstanding the fact that at the
present time there may be no. property of the corporation within
said district, or' in the possession of./!laid court by its receivers, yet,
the jurisdiction having once attached by reason of the facts ex-
istjAg at the ti,Jpe of the of the suits, it Will be and
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must remain unquestioned until the determination of all mat-
ters in litigation; and that for this court to now say that the court
of the Eastern district of Wisconsin is not the court of primary
jurisdiction over the property of the said railroad company in reo
ceivership ,is to collaterally attack the validity of a judgment of
that court.
We find in the case no question of an attack upon the jurisdic-

tion of the circuit court for the Eastern district of. Wisconsin. It
must be conceded that that court had jurisdiction of the bills that
were filed, and had jurisdiction to appoint receivers to take into
its possession the property of the railroad company that was within
its territory, and to remove the same. The question for considera-
tion here is not one of the jurisdiction of that court in the suits
pending before it, but it is whether or not that court is to-day the
court of primary jurisdiction for the management and control of
the property of the Northern Pacific Railroad Company in the hands
of receivers, and whether the rule of comity, as settled by the de-
cisions of the courts, requires this court to decline jurisdiction of
the motion until the matters here in issue shall have been adjudi-
cated by another tribunal. All of the bills that were filed in the
various jurisdictions in which the property of the Northern Pacific
Railroad Company is situated were original bills. It is true that
€ach bill filed after the initiation of proceedings in the Eastern dis-
trict of Wisconsin recited and referred to those proceedings as the
basis of action in the other courts; and it is also true that the other
courts, in following the rule of comity, appointed in their own dis"
tricts, without question, the receivers so named by the first ,court.
The actual possession of the property of the insolvent ,coruoration
by the first court, through its receivers, however, could extend no
further than the territorial limits of that court's jurisdiction., The
rights the receivers are accorded in courts whose jurisdiction is ex-
terior to that of initial proceeding have their basis in comity. lSluch
comity rests upon the fact that another court is in the actual pos-
session of a portion of property which cannot well be segregated,
and which the best interests of all concerned require to be managed
as a single system. Here, however, it is shown that at the time of
filing this application to remove the receivers there is no part Of
the railroad line of the Northern Pacific Company within the juris-
diction of the court that first appointed them, and that there is in
that district no personal, property held in receivership. All the
property that remains to be disposed of is in other jurisdictions. It
follows from this state of facts that that court is powerless to make
an order which affects in any way the management or possession
of any of the property of the corporation. No foreclosure sale of
said mortgages can be had, no possession to a purchaser can be given,
until the courts which have the actual possession of said road shall
consent theret(l. In our, judgment, the rUle of comity which has
been invoked iti opposition to the motion do€s not apply to such
a case as this. The foundation of the rule is the recognition of a
right that exists in another jurisdiction., It is predicated upon the
fact 'that another court has first taken and' retained the pOlilsession
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o(property. Its reason co:g.sists in the fact that .the court of initia-
tory proceeding has.in its possession, and must necessarily admin-
ister, a portion of property which a wise policy declares must not
be disintegrated. That reason does not exist in this case. Not
only does it, not exist, but many considerations urge us to believe
that a wiser, more satisfactory management of a railroad may be
obtained by a court which has jurisdiction over at least some of the
territory wherein the same is, situated, or in which the home office
of the company located.
Numerous authorities are cited by counsel both on behalf of the

motion and in oppositi()n but no case is found which is di-
r,ect 'au,th,Qr,ity either for 6r agajnst th,e conclusiO,n which we have
reached. In a well-considered case, in the supreme court of Texas
(Rail)Vay Qo. v. Gay, 26 S. W. 599) it was held that the United States.
circuit,cQ1;lrtfor, a district in Lousiana has no jurisdiction to ap-
point a receiver, and through, him to take possession and control
of a railroad,no part of; which was within tbat state. Said the
court:
"No case can arise in will have power to appoint a receivel'

tlnless there be pl'operty of which, the, cOl,lrt may take possession through its
receiver;' and, if 'the IJr0perty, be immovable (or movable, but so connected
with the immovable as are, cars or other like property necessary to and used
in operating Ii ra'ilwa:v), then the suit in which d. receiver to take possession
of them, may' be appointed is necessarily one local in character, for in such
case the cO¥Tf;operates directly upon the thing. Such a proceeding is not
one strictly ,but such is its nature; and, under general rules every-

proceedings can be had only where the thing to be
taken into possessIon is within the territory within- which the court has
power ,to act."
It was said by the court in Young v. Railroad CO.,2 Woods, 618,

Fed. Cas. No.n;,166, that:
"If there any adjudged cases which would authorize this court to inter-

fere :with t,he possession of a receiver appointed by another court having juris-
diction, and wilo is, in actual possession of the property, they have never
fallen under my observation."
But it if;! made clear from a consideration of that case that, in de-

clill,ing to interfere with a receiver who was "in actual possession
of the property," the court had in mind the fa,ct that in that case
the C(lUrt of initial proceeding had within its jurisdiction and in the
c.qstody of its receiver a portion of the road and of the property of
the railroad company; and it is evident that such actual possession
waS considered a necessary feature of the receivership of another
court, which, in the opinion of that court, could not be interfered
w.ith. .
The ,fact that certificates of stock in other corporations which

were held by the Northern Pacific Company have since the
receivership been transferred to the receivers, and stand in their

has no bea,ringupon tbequestion under consideration. The
situs ()f such property is not changed by the fact of such transfer.
Shares of stock held by the Northern Pacific Railroad Company
must be presumed to, have been held by it at its home office in the

of New If. those shares have been transferred to the
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receivers, such transfer has been made at. the home office,; and musi
have been made under the authority of the circuit court for that
district; and, if they are held by the receivers, they are held under
the direction and control of that court, and they are not in the pos-
session or under theeustody of the court for the Eastern district of
Wisconsin.
It is strongly urged against the assumption of jurisdiction by

this court to entertain the motion that during the receivership re-
ceivers' certificates have been issued to a large amount, and that
.the same are now held by innocent purchasers, and that to deny
the primary jurisdiction of the court for the Eastern district of
Wisconsin over the receivership is to hold that those certificates
were unlawfully issued. We find no ground for such contention.
If the receivers' certificates have been authorized by the courts of
the various districts in which the property in receivership is situ-
ated, they are valid liens upon that property, irrespective of the
question whether the court for the Eastern district of Wisconsin
had jurisdiction to order their issuance. If thev have not been so
authorized, it is not perceived how the action of this court can in
any way affect the question of their validity. It must be con-
ceded, in any view of the case, that the :receivers are at the present
time, and have been since their appointment, the lawful appointees
(If· all the courts in the jurisdiction of which the property of the
Northern Pacific Railroad Company is situated. They are the
receivers of the railroad, and none of their acts, done within the
scope of their authority, and under the orders of the courts which
have control over said property, are invalid.
It is further contended that, if the circuit court for the Eastern

district of Wisconsin is held not to be the court of primary juris-
diction over the property in receivership, such .primary jurisdiction
falls either to the circuit court for the Western district of Wiscon-
sin, in whose jurisdiction a portion ,of the company's railroad lies,
and in which receivers were appointed before they were appointed
in this court, or to the circuit court for the Southern district of New
York, in which is located the home office of the corporation and a
large portion of its personal :property. It is sufficient to say, in
answer to this, that it is not shown that either of said courts has
assumed such jurisdiction, or that they will do 'We see, there-
fore, no gTound upon, which this court should decline to hear the
motion which is presented. Th,e objection to the jurisdiction will
be overruled.

HANFORD, District Judge (concurring). The argument against
entertaining the present application may all be arranged under two
heads: First. As to the foreclosure of the mortgages on the North·
ern Pacific Railroad, and whatever is incidental thereto, including
the receivership, the United States circuit court for the Eastern
district of Wisconsin is the court of primary jurisdiction, and, by
the rule of comity in such matters, this court, instead of taking
original cognizance of a motion to change the personnel of the reo
ceivership, should send the 'parties, to initiate proceedings. fol'such
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change;.to the court of primary jurisdiction. This appU-
catiOll :is a collateral attack upon a final judgment of a court of
'c()-:ordinate jurisdiction ,which had complete jurisdiction of the par-
ties and of the subject-matter. Other considerations have been
urged upon our attention, such as the vast amount of the aggregate
loss by depreciation of the Northern Pacific securities which
may result from our decision; but the distinctively legal grounds
for rejecting theapplkation of the defendant company for a change
of receivership are covered by the foregoing propositions. I find
that I can express my individual views more concisely by discussing
both propositions together, under the general issue as to the juris-
diction and duty of this court.
This court is not called upon, by the application under considera-

tion, to vacate or modify any order or decree made by the circuit
court for the Eastern district of Wisconsin. We are asked simply
to remove from office receivers under appointment of this court, and
to appoint others in their places, to serve as the receivers of this
court, and to exercise such power as it is within the jurisdiction
of ,this court to confer. The only direct effect of granting the ap-
plication now made by the defendant will be to strip from the re-

now: acting such .power as they have become vested with
by virtue' of the orders of this court, and to confer the same powers
upon other individuals. Incidentally the effect may be, and prob-
ably will be, far-reaching, for such action will be a recognition by
this court of its duty to exercise independently, within the terri-
torial boundaries of its jurisdiction, such powers as have been by
the laws of the land conferred upon it, and such as parties having
rights to be'protected may see fit to invoke, and an assertion that
the assumption of paramount authority over the railroad, and busi-
ness transactions in the operation thereof, by a court located at a
distance froni the situs of its operations, is contrary to sound prin-
ciples of government, and unjustifiable. But consequences do not
change facts. The fact of the matter is; this application is a direct
proceediIig, relating entirely to matters as to Which all the parties
to the record must stand committed as having, from the inception
of the case, conceded that this court has jurisdiction. The attack
now being made is collateral. It is not directed against a final
judgment. The' second proposition above stated is based upon
false premises, an.d is,untenable for that reason; but if it were not
so,. and. this proceeding could be regarded as being purely an at-
tack upon an adjudication of the circuit court for the Eastern dis-
trict of Wisconsin, finally determinative of the particular questions,
still the defendant has the right to make such an attack, and this
court is. bound" to entertain it, because want of jurisdiction, ap-
parent mpoll! the face of the record, is the ground upon which the
attac:IDiSmade, and on: such ground the right of the parties to
litigate isinotconcludedby any decree of the court whose jurisdic-
tion is' q,u.estioned" .
R has 'beenassumedf throughont;the argument, and I am there-

fore! justifted..In' assuming; that the ,jurisdiction of the court at
entire subject-matter: of the receivership of the
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Northern Pacific Railroad has never been challenged, nor put to the
test of an argument there by adverse parties, as it has been upon the
argument of this motion. I feel freedom in discussing the
questions than I should if the able judges of the Seventh circuit,
or anyone of them, had ever been called upon to define the juris-
diction of that court with reference to this receivership.
In its inception, the present administration of the Northern Pa-

cific Railroad Company's estate and business, through receivers
acting under appointment from courts of chancery, was a proceed-
ing in rem. '1'he creditors' bill filed by 'Vinston, Sheldon & Co"
and the Farmers' Loan & Trust Company, the answer of the North-
ern Pacific Railroad Company, and all the papers filed in the origi-
nal case, and the first order of the court appointing Messrs. Payne,
Oakes, and Rouse to be receivers, show that the primary object and
purpose of the suit was to place the railroad, its equipments,
lands, and all of its assets in the actual and legal custody of the
court, and to have the court assume control, and, under such con-
trol, continue its operations as an active and going coucern. The
pleadings raised rio issue between the plaintiffs and the defendant.
The bill prayed for no relief which the defendant opposed. All
the parties had a common object, and that was to shelter the prop-
erty from judicial writs and procpss which they anticipated would
be sued' out by creditors in the different courts having jurisdiction
within the numerous counties in which parts of the road and its
property are situated. The only adverse parties, in the sense of
persons having interests, rights, or claims liable to be damaged,
invaded, or prejudiced by any proceedings, order, or decree in
the were creditors of the defendant, its employes, and par-
ties having contract relations with it, who are not named in the
record, and not made parties to the suit otherwise than as in any
proceeding purely in rem, in which any person having an interest
in property taken into custody may come in and contest for his
rights. In such a proceeding, actual manual possession of the res
is essential to the jurisdiction. '1'his proposition is elementary,
and as undisputable as the proposition that a man cannot grasp
things which are beyond his reach. Manifestly, in full recogni-
tion of this essential, the parties attempted to create jurisdiction
by averring in the bill and admitting in the answer as a fact that
part of the Northern Pacific Railroad is situated within the East-
ern district of the state of 'Wisconsin; and we are now told that,
this fact haviug been so averred, admitted, and established by the
decree of the court based,thereon, it must, for all purposes of litiga-
tion between these parties, and in all jurisdictions, be taken as
true, although in fact untrue. In refutation of this claim, I deem
it proper to say that the Northern Pacific Railroad is a nationa I
highway, provided for by national laws, and its location is as much
within the judicial knowledge of the court as any other geographi·
cal fact. To such, facts, which are not denendent for evidence of
their existence upon the testimony of witnesses or the preservation
ef documents, the law of estoppel cannot be properly applied. It
would certainly be an absurdity fol' any court in dealing with im-

v.69F.no.l0-56



882 J'EDERAL REl'ORTER, vol. 69.

portant rights to be controlled by a record in which the parties
alleged and admitted, and the court found as a fact, the state of
Oregon to be situated within the corporate limits of the city of
Tacoma. The facts shown by the record and within the knowl-
edge of the court limit the power of the court at Milwaukee, in the
granting of relief prayed for by the original creditors' bill of Win-
ston and others, to the appointment of receivers for the purpose of
taking into manual possession and under control such assets of the
defendant corporation as were movable and detached from the
railroad. The railroad and real estate of the defendant, being im-
movable, could not be brought within the jurisdiction of that court.
Neither could jurisdiction over the same be acquired by taking
possession of such assets as money, bonds, and other securities, or
even railroad materials or supplies, or railroad cars while migra-
ting over other lines. Custody of things movable, and not indis-
pensable to the operation of the railroad, will not draw jurisdiction
in rem over a railroad situated beyond the jurisdiction, any more
than it will bring the road itself within the boundaries of jurisdic
tion. The rule which recognizes as the court of primary jurisdic-
tion the one which is first in point of time in acquiring custody of
one part of the line of railroad extending into more than one
judicial district, and requires other courts to defer to the court of
primary jurisdiction as the court of paramount authority' in man-
aging the operations of a railroad so situated, arises from neces-
sity, and is a rule of reason. An accurate statement of the rule
itself excludes the idea that any court can be a court of primary
jurisdiction, or have. supremacy, in the control of a railroad situa·
ted outside of the boundaries of its jurisdiction. Necessity, which
is the mother of the rule, is absent in such a case. The !fabilities,
litigation, and contentions arising from the practical operation of
a railroad, affecting the employes and patrons of the road, and the
eommunity served by it, should, according to American ideas of
local self-government, be adjudicated in a forum having jurisdiction
at the place where the transactions occur and the subject-matter is
situated. .Tudicial process, to be of any use in protecting an estate
and the interests of its owners, must be potential at the place where
the estate is. These considerations require each court of the
Gnited States to exercise within its district the powers conferred
upon it by law for the benefit of the public, and of each individual
having rights to be protected, untrammeled, and not controlled ex-
cept by law and by tribunals having appellate jurisdiction to re-
vise its judgments. To defer to the .judgment of a court of co-
ordinate jurisdiction in the management of a railroad is justifiable
npon the ground that without a head to control it is impossible to
operate a continuous line of railroad, and it would be an unseemly
spectacle for courts to seize the different ends of a line and engage
in a tug of war for master,v over it, and there is no other reason
for what is termed the "rule of comity" in such matters. When
the reason of the rule is considered, it must be admitted, as a plain
proposition, that a railroad extending through different judicial
districts, upon going into the hands of receivers, must be controlled
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by the court of one or the other of the districts into which it ex-
tends, and a distant court, whose process is without virtue where
a railroad is situated, and its business transactions take place, is
incompetent to manage its affairs. The utter want of power to
protect this railroad, or conserve the interests of the people whose
capital is invested therein, is shown in a practical way by the fact
that when the property was menaced by the so-called industrial
army, and afterwards by sympathizers with the American Railway
Union strike of 1894, the court sitting at Milwaukee was not called
upon to vindicate its authority, but the courts having jurisdiction
within the territory traversed by the road were required to exert
their power, and did so in numerous instances. As a further test,
let it be supposed that the courts of the Eighth and Ninth circuits
should assume full control of all of the Northern Pacific property
within the territory over which their jurisdiction extends, inde-
pendent of the proceedings pending in the courts of the Seventh
circuit, and then inquire what would be the consequences to the
railroad or its business? Would there be a collision of the forces
emanating from the different courts? Would any part of the
property necessary to the operation of the railroad in its entirety
be left unprotected? Would the courts acting thus inharmonious-
ly present the unseemly spectacle of grasping the ends of a
single line and engaging in a tug of war? To answer these ques-
tions correctly is but to assert that necessity for the joint and har-
monious action of the circuit court for the Eastern district of Wis-
consin with the courts of the Eighth and Ninth circuits, in order to
maintain the integrity and autonomy of the Northern Pacific Rail-
road, is not necessary.
The fact that the Northern Pacific Railroad Company owns a

stub line extending from West Superior to Ashland, in the West-
ern district of Wisconsin, is unimportant, for the reason that the
circuit court for the ·Western district of Wisconsin has never as-
sumed supremacy as a court of primary jurisdiction in the adminis-
tration of Northern Pacific Railroad affairs, and, so far as the
record before us discloses, the proceedings in that court were not
in fact commenced anterior to the proceedings in this court. The
only fact upon which a reasonable argument in favor of the juris-
diction of the circuit court for the Eastern district of Wisconsin to
entertain the creditors' bill can be predicated is this, viz. that, at
the time of filing said bill the Northern Pacific Railroad Company
was engaged in operating other lines of railroad, extending into
the Eastern district of Wisconsin, under a lease from the Wiscon-
sin Central Railroad Company; but this fact is not sufficient to
support the jurisdiction. The argument that, because of its con-
trol of lines of railroad other than its own line, it was necessary
to have its entire property, including leased railways which were
being operated as one great railway system, under the manage-
ment of the same receivers, is fully answered by the fact that,
within six weeks from the date of the first appointment of these
receivers, it was found to be not necessary for the Northern Pacific

to continu.e in control of the leased lines, and sufficient
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reasons were shown for discontinuing their control, and they were
actually required, by an order of the circuit court fQr the Eastern
district of Wisconsin, to surrender said leased lines.
The mortgage foreclosure bill filed by the Farmers' Loan & Trust

Company in October; 1893, after there had been a default in the
payment of interest on bonds secured by the mortgages for which
said company is the trustee, has been styled in the argument a "de-
pendent bill," the meaning of which is that the foreclosure suit, be-
ing commenced after the property had gone into the hands of the
receivers, must necessarily hang or depend upon the case in which
the receivers were already proceeding in the administration of the
defendant's estate; and it is said that the complainant was com-
pelled to initiate the foreclosure suit in the circuit court for the
Eastern district of Wisconsin because the court had acquired com-
plete jurisdiction over the corpus of the defendant corporation by
the proceedings in the creditors'suit. It is because of this argument
that I have examined closely the grounds for jurisdiction shown by
the record in the creditors' suit, and, for the reasons stated, it is
my conclusion that the record shows affirmatively want of jurisdic-
tion in that court, because I must regard that suit as a proceeding
purely in rem in a court which did not have jurisdiction of the res.
'rhe foreclosure suit, viewed as a dependent upon the oreditors' bill,
adds nothing to the jurisdiction of the court at Milwaukee, for it
must certainly fall whenever the original case upon which it is hung
falls.
It has been argued that a suit to foreclose a mortgage upon a rail-

road or other real estate is a transitory action, and the court at Mil-
waukee acquired jurisdiction of this case by the voluntary appear-
ance of the mortgagor and mortgagee. It is true that a mortgage
may be foreclosed by a suit in personam in a court having jurisdic-
tion of the parties, and such a court may, by coercive measures,
compel the mortgagor to transfer the title to mortgaged premises
situated beyond its jurisdiction. A mortgage may also be fore-
dosed in a court having no jurisdiction of the person of the mort-
gagor, by a proceeding in rem, if it has jurisdiction of the res. The
proceedings may be of a double nature; that is to say, both in per-
sonam and in rem. This argues nothing, for the elementary princi-
ple that a purely personal judgment is not valid against a person
who has not been by due process or his voluntary appearance brought
within the jurisdiction of the court which pronounced it remains
in full vigor. And proceedings in rem are impossible in a court
having no jurisdiction of the res. Now, as the custody, control, and
operation of a railroad through receivers must be pursuant to pro-
ceedings in rem, jurisdiction thereof cannot be acquired by a dis-
tant court, although it may have jurisdiction to foreclose the mort-
gage by a suit in personam. .
Many authorities have been cited; but none to' controvert the fore-

going proposition, In the case of Muller v. Dows, 94 U. S. 444, the
supreme oourtaffirmedthe validity of a decree foreclosing a mort-
gage upon' partly' in Iowa and partly in Mis·
souri by the United States circuit court for the district of Iowa.
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But in that case, although the court rendered a decree foreclosing
the equity of redemption, and ordereda sale of the railroad as an
entirety, it did not assume to transfer title to that part of the rail·
road situated in Missouri, but compelled the owner to convey the
title; and it was the act of the mortgagor in conveying the title
which the supreme court sustained. In commenting upon the law
of the case, Mr. Justice Strong uses the following significant lan-
guage:
"It is here undoubtedly a recognized doctrine that a court of equity, sitting

in a state and having jurisdiction of the person, may decree a converance by
him of land in another state, and may enforce the decree by process against
the defendant. True, It cannot send its process Into that other state, nor
can it deliver possession of land in another jurisdiction, but it can command
and enforce a transfer of the title. And there seems to be no reason why It
cannot, In a proper case, effect the transfer by the agency of the trustees when
they are complainants,"
The case in hand is one in which creditors and stockholders first

coIilmenced the suit for the avowed purpose of placing the opera-
tion of the railroad under control of a court of chancery, and in
which, afterwards, the trustee for the mortgage bondholders has
commenced a second suit for the purpose of foreclosing the mort-
gage; but in view of the time which has elapsed since the fore-
closure suit has been pending, and the manner in which the case
'has been suffered to slumber, the court is justified in saying that it
has not been intended to really foreclose the mortgage in the usual
manner of foreclosing mortgages. It is not the wish or purpose of
the parties to sell the mortgaged property as an entirety, at least
not until some scheme for reorganization can be perfected. In short,
the real purpose of the foreclosure suit is th.e same as in the original
suit of Winston and others. The case of Muller v. Dows certainly
eannot support the claim of jurisdiction in the court at Milwaukee
of that part of this case which is essentially a proceeding in rem.
It is my conclusion that it is the plain duty of this court to take

cognizance of the charges made against the receivers and the allega-
tions of the defendant in asking for their removal. Although it is
true that this court appointed Messrs. Oakes, Payne, and Rouse,
be.cause they had been previously appointed by another court, and
did not, in the choice of receivers, exercise its independent judgment,
still their appointment stands as the act of this court, and before the
court can, consistently With justice, vacate its order appointing
them, it must give them an opportunity to make full answer to the
allegations, of the defendant contained in the affidavit of Mr. lves.
The court therefore orders that the case be set down for further
hearing, upon a date to be fixed, as to questions relating to the fit-
ness of. the receivers to serve in that capacity, and the grounds for
their removal from office set forth in said affidavit, and that, at
least 10 days prior to the date of said hearing, they respond to said
.affidavit, by answer, plea; or demurrer, as they may elect. .
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UNITED STA.TES v. FLOURNOY LIVE-STOCK & REA.Ir-ESTATE 00.-
et al.

(Circuit Court, D. Nebraska. October 8, 1895.)
1. INDIAN LANDS-ALT,OTMENTS TN SEVERALTy-LEASES.

Leases made by members of the Omaha and Winnebago tribes of Ill"
dians, of lands allotted to them in severalty, under the acts of
of February 21, 1863, August 7, 1882, and February 8, 1887, without the
authority of the secretary of the interior, are wholly yoid. Beck v. Real-
Estate Co., 12 C. C. A. 497, 65 Fed. 30, followed.

2. EQUITY-JURTSDIOTION-INADEQUACY OF REMEDY AT LAW.
Eguity has jurisdiction of a bill brought by the United States, as trustee

for the Indians to whom lands have been allotted In severalty,
ant to the treaties and acts of congress providing that the United States
will hold the land so allotted in trust for the benefit of the allottees,
against persons who have illegally secured leases of such lands and taken.
possession thereof,-such bill seeking to oust such intruders, and to re-
strain them from inducing the Indians to make further leases, and from
interfering with the Indian agent in the performance of his dutles,-
since the remedy by action of ejectment, even If such action could be
.maintailled, would be inadequate.

S. EQUI'l'Y PLEADING-Mur,TTFARlOUSNRSS.
A bill in equity by the. United States, as trustee for Indians to whom

lands have been allotted in severalty, seeking to oust persons occupying
such lands under void leases, and to restrain the making of other such
leases, is not multifarious, though exhibited against persons holding un-
der leases from differept lessors, and having no common interest In the
suit, since the United States have one common interest touching the mat-
ter of the bill, arising out of the trust relation existing between them and
the Indians In regard to the lands.
This }Vas a suit by the United States against the Flournoy Live-

Stock & Real-Estate Company and others to restrain the defendants
from leasing and occupying certain Indian lands. The defendants
demurred to the bill.
A. J.Sawyer, U. S. Atty., and R. W. Breckenridge, for the United

/States.
H. C. Brome and Daley & Jay, for defendants.

SHIRAS, District Judge. In the bill filed in this case, it is
averred: Thatthe Winnebago tribe of Indians was originally domi-
ciled on lands situated in the state of Minnesota. That by the pro-
visions of the act of congress approved February 21, 1863, the presi.
dent of the United States was authorized to take steps for the peace-
ful removal of the tribe from that state, and to set apart for the use
of the tribe a tract of unoccupied land, not within the limits of any
state, and at least equal to their existing reservation in Min-
nesota. That in pursuance of this act the tribe was first removed into
the then territory of Dakota, and from there, in the year 1865, it was
removed into the then territory of Nebraska; and by a treaty made
between the Omaha tribe of Indians and the United States, under
date of March, 6, 186p, the Omaha tribe ceded and sold to the United
States a traet of land from the north side of the Omaha reservation,
to be used as a reservation for the Winnebagos. See 14 Stat. 667.
That by a treaty made under date of March 8, 1865, between the
United States and the Winnebago tribe (see 14 Stat. 671), the latter


