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1. REMOVAL OF CAUSES-JURISDICTION TO DETERMINE.
The state court in wWch an action has been commenced, if an applica-

tion is made to it for an order of removal to a federal court, and the fed·
eral court to which removal is sought, have an equal right to determine
whether, upon the face of the record and the petition for removal, a proper
case for removal is made out.

2. SAME-COMITY BETWEEN COURTS.
Defendants in an action commenced in a state court filed a petition and

bond for its removal to the federal court, and applied to the state court
for an order of removal, wWch was refused. Defendants then appealed
to the state supreme court, where an elaborate argument took place, and
on full consideration the decision. of the lower court was affirmed. De-
fendants, having filed a transcript of the record in the federal court, then
attempted to proceed therein, and plaintiffs moved to remand. Held, that
the federal court would not, under such circumstan.ces, overrule the de-
cision of the state courts, but would leave the defendants to their appeal
therefrom to the supreme court of the United States, and in the meantime
remand the case.

This was an action by L. W. and E. D. Springer against Howes &
Sheets and others, commenced in a court of the state of North Cal'o-
lina. The defendants filed a petition and bond for removal to the
United States circuit court, and filed a transcript of the record in that
court. Plaintiffs moved to remand.
Shepherd & Busbee, for plaintiffs.
John W. Hinsdale, for defendants.

SEYMOUR, District Judge. The suit was begun in the superior
court of Beaufort county, N. C. At the appearance term of that
court, in February, 1894, the defendants Howes & Sheets filed a peti-
tion and bond for removal. The superior court refused to remove,
whereupon said defendants appealed to the supl'eme court of North
Carolina. The latter court affirmed the decision of the court below,
and filed an opinion, which appears in 20 S. E. 469. The same de-
fendants have caused a transcript of the record to be filed in the cir-
cuit court of the United States for the Eastern district of North Caro-
lina, and seek to carryon this litigation in that court. The plaintiffs
and the defendants other than Howes & Sheets move to remand.
The ground alleged for removal is an alleged separable controversy
between themselves, citizens of Pennsylvania, and the plaintiffs and
one Mayo (a defendant), citizens of North Carolina. The defendants
other than themselves, who are citizens of Pennsylvania, they saYl are
not necessary parties to the controversy, being sufficiently represented
by Mayo, their trustee. I do not propose to discuss the grounds upon
which it js claimed that the case is properly in the circuit court, for
reasons to be given hereafter. Enough has been said to indicate the
statute which controls the case, as to its removability.
Undel' the statutE (Act March 3. 1887) the right of removal on the

grou;nt;l of diverse citizenship il;1 allowed to defendants only if the case
is one over which the circuit court is given original by the
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first section of the act. Section 3 provides the machinery of removal.
A defendant desiring to remove his cause from the state to the fed-
eral court may file a petition anq. bond, etc. "It. shall then be the
duty of the state court to accept said petition and proceed no further
ill said suit." Upon a transcript of the record being thereupoll filed
in the federal court, the suit proceeds therein in the same manner as
if it had originally commenced there. Under this legislation it has
been that if the cause be removable, and the statute be com-
plied with, no order of the state court is necessary. Insurance Co. v.
Dunn, 19 Wall. 214; Kern v. Huidekoper, 103 U. S. 485; Steamship
Co. v. Tugman, lOu U. S. 118, 1 Sup. Ct. 58; Railroad Co. v. Koontz,
104 U. S. 5. When the petitioner presents a sufficient affidavit and
bond, the case is thereby removed; the jurisdiction of the state court
ceases, and that of the federal court attaches. Even the filing of a
transcript of .the record in the circuit court is not essential to its ju-
risdiction. But the state court is not bound to surrender its control
of the case until a petition is filed which shows on its face the right
to a removal. If the petitioner fail to show in his petition, taken in
connection with what already appears in the record, such a right, he
does not, in law, show to the state court that it cannot "proceed fur-
ther witll the suit." Stone v. South (jarolina, 117 U. S. 430, 6 Sup. Ct.
799; Railroad Co. v. Dunn, 122 U. S. 513, 7 Sup. Ct. 1262. Of neces-
sity, therefore, if the question be raised in the state court, such court
is at liberty to determine for itself whether, on the face of the record,
a removal has been effected. But either without calling upon the
state court for a decision, or after a refusal by such court to remove,
the petitioner has a right, under the statute, to enter a copy of the
record of that court, as it stood at the time of filing his petition, in
the circuit C&urt, and have the suit docketed there. The circuit court
will, in such case, have the same question to decide as that which
might have been presented to, or has been passed on by, the former
<lourt. And it is at liberty to determine for itself whether, on the
, face of· the record, a removal has been effected. The pure question
of law presented by the petition-of whether, admitting the facts
stated to be true, it appears on the face of the record that the peti-
tioner is entitled to remove-is one which both the state court and
the federal court have the right to decide. Railroad 00. v. Dunn,
supra. Nor can it be claimed that the decision of this question is
more appropriately a function of one court than of the other. Id.
· Each is competent, and equally competent, to pass upon its own ju-
risdiction. The final supremacy of the federal judicatory is undoubted.
From each court an appeal will lie, either directly or mediately, to
· the supreme court of the United States, with which rests the ulti-
· mate determination. But, during the period that IIiust elapse before
the question can reach that tribunal, it is desirable that no conflict of
authority should arise between courts absolutely independent of one
· another. Such a conflict is courted by the practice adopted by coun-
sel in this case. I know that the judicious and learned advocate who
· controls the litigation on behalf of the removal of this suit is led
solely by his zeal for his clients, and his confldence in their case, but
· I think that he is misled.
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A bare statement of the facts will, I think, show the incorrectness
of the practice adopted. It was not necessary, as I have shown, to
apply to the judge of the superior court of Beaufort county for an
order of removal. Perhaps inadvertently, such application was made,
and the order was denied. From this an appeal was taken to the
supreme court of North Carolina. An exhaustive printed argument,
extending to nearly 75 pages, was presented to that court, and was,
as appears from the North Carolina Reports, l carefully considered by
the five able and impartial lawyers who sat upon its bench. An
elaborate opinion was written by one of them, in which all the
grounds relied upon by defendants' counsel were met, and upon con-
sideration a unanimous bench affirmed the order of the court below.
It was the court of the petitioners' own seeking. They themselves
appealed to it, not only with the confidence that I know their counsel
felt, and still feel, in the merits of their but also, I doubt not,
with the confidence that they, in common with the bar of North
Carolina, feel in its supreme judicatory. Upon substantially the
same brief, with an addition to it reviewing the decision of the su-
preme court, I am asked, sitting in the circuit court of the United
States, to reverse the decision of the state court. I have examined
its opinion in the light of the arguments of counsel, and I see no
reason to question its correctness. If the matter were doubtful, its
authority would be persuasive. But I do not think it necessary or
proper to discuss the subject afresh. It is my opinion that in any
contingency a decision rendered under such circumstances ought to
stand, unless reversed by the supreme court of the United States.
This case differs from that of Beadleston' v. Harpending, 32 Fed. 644,
in the fact that the removal had thp-re been denied by only a single
judge sitting at nisi prius. In that case Judge Benedict reached
the conclusion that the circuit court ought not to interfere with the
decision of the state court. Several cases are cited where the cir-
cuit courts appear to have come to a contrary conclusion. My own
opinion, however, is in correspondence with that expressed in Beadles-
ton v. Harpending. It seems to me proper that when a party to a
litigation has deliberately and voluntarily intrusted a matter, which
either of two tribunals has a right to decide, to one of them, he should
not be allowed, in case of an adverse decision, to resort to the other.
A defendant seeking to remove a case from a state to a federal court,
if he applies to a state judge for an order, does so by his own choice.
If the superior court of Beaufort county had decided the matter
without having heen asked by the parties seeking to remove, to do so,
a different question would have been presented. The case will be reo
manded to the state court.

1115 N. 0. 870, 20 S. E. 409.
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GREEN v. MILLS.

(Circuit Court of Appeals, Fourth Circuit. June 11, 1895.)

No. 136.
1. JUJtTSDICTION OF CIRCUIT COURT OF ApPEALS-CONSTITUTIONAL QUESTIONS.

The mere fact that the validity of a state law under the constitution of
the United States is drawn in question will not, of itself, deprive the cir-
cuit court of appeals of jurisdiction to decide other questions involved in
the case, although the judiciary act of March 3, 1891, provides, in section
5, for direct appeals from the circuit to the supreme court, when consti-
tutional questions are involved. And, If it appears that the case may be
disposed of upon grounds independent of the constitutional question, the
court will take jurisdiction. and dispose of it accordingly. Held, therefore,
·that where, on appeal from an interlocutory injunction, it appeared that,
while the bill challenged the constitutionality of a state law, the further
question was also raised whether the case was one of equitable cognizance,
the court would take jurisdiction, and, being of opiIilon that the case was
not of equity cognizance, would dissolve the injunction,and order the bill
dismissed.

2. EQUITY JURISDICTION - ENJOINING POLITICAL OFFICER - REGISTRATION OF
ELECTORS.
A court of equity has no jurisdiction, upon a bill asking relief In behalt

of plaintiff and all other citizens similarly situated, to enjoin a county super-
visor of registration from performing the duties prescribed by the state
registration laws, on the ground that such laws are unconstitutional, and
operate to deprive plaintiff and others of their right to vote.

Appeal from the Circuit Court of the United States for the Dis·
trict of South Carolina.
This was a bill of complaint flIed In the circuit court of the United States

for the district of South Carolina April 19,1895, by Lawrence- P. Mills, de-
scribed as "a citizen of the state of South Carolina and of the United States,"
against W. Briggs Green, described as "a citizen of said state and the United
States," and exhibited on behalf of complainant and all other citizens of the
county of Richland, In the state of South Carolina, circumstanced likehim-
self, and too numerous to be made partles,alleging that complainant was
21 years of age February 4, 1895; that he Is a resident of ward 4, precinct of
Columbia, in said county and state; that be isa male citizen of the United
States; that he has resided in the state of South Carolina for more than one
year preceding the last general election in that state, and in the county of
Richland for more than 60 days prior to the said general election; that com-
plainant is an elector of the state of South Carolina,possesslng all thequali-
fications of an elector of the most numerous branch of the state legislature,
provided by the state constitution, and that he is subject to none of the dis-
qualifications set forth in said constitution; and that he is, under the con-
stitution and laws of the' United States, dUly qualified to vote at all federal
and state elections held in said ward, county, and state.
The bill then set forth, section 90 of ,the General Statutes of ,South Caro-

lina of 1882, as follows: "All electors of the state shall be registered as
hereinafter provided; and no person shall be allowed to vote at any election
hereafter to be held unless registered as hereinafter required." And section
132 of the Revised Statutes of South Carolina:of 1893 to the same eff'ect:
"All electors of this state shall be registered, and no person shall be allowed
to vote at any election hereafter to be held unless he shall have heretofore
registered in conformity with the reqUirements of chapter 7 of the General
Statutes of 1882, and acts amendatory thereof, or shall be registered as
herein required." And also section 94 of the General Statutes of 1882, pro-
viding: "When the said registration [In certain books to be provided him
and made in the manner provided for in section 93] shall have been com-
pleted the books shall be closed and not reopened for registration except for


