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use and care of the explosives was not a personal duty of the master.
‘Whether these claims could be maintained by the master in any case
in which he brings into his work the dangerous means which produce
injury, and whether the rule of strict care does not impose a positive
obligation which he cannot evade by delegating the performance, are
questions of interest, but they do not require consideration here. It
is sufficient that the risk was created by the master or for his pur-
poses; that there is legitimate finding by the jury of negligence, on
- the part of those engaged in the performance, causing the injury;
and, finally, that the plaintiff was ignorant of the risk, and had not
assumed it. The doctrine which exempts the master from liability
arising out of the negligence of fellow servants is based upon the as-
sumption by the servant of the ordinary risks of his employment, in
which the negligence of fellow servants is included, but it has no
application to risks which are not contemplated by him in entering
upon the service (Railroad Co. v. Hambly, 154 U. 8. 349, 357, 14 Sup.
Ct. 983), and certainly cannot govern for this extraordinary risk in.
terposed by the master without warning,

The cases which are cited in support of the defendant’s contention
are clearly distinguishable in their facts, and are not inconsistent
with the rule applied here. In City of Minneapolis v. Lundin, 7 C.
C. A. 344, 58 Fed. 525, the injured servant was a blaster hired for and
engaged in the use of the explosives, and acquainted with the danger
incurred. In Corneilson v. Rallway Co., 50 Minn. 23, 52 N, W, 224,
the plaintiff was dlrectly engaged in the blastmg in which he received
his injury and had experience in the work. Neither case presents the
want of knowledge or notice shown by this plaintiff. The instruec-
tions given to the jury were in accord with these views; those re-
quested on behalf of the defendant were antagonistic, and properly
refused. The several assignments of error relating to the instruc-
tions must therefore be overruled. The other assignments are all
founded upon rulings in the admission and rejection of testimony,
but they present no substantial error and no question requiring dis
cussion. The judgment is affirmed.

HALDANE et al. v. UNITED STATES.
(Circult Court of Appeals, Bighth Circuit., August 26, 1895)
No. 608.

1. PRACTICE ON APPEAL—ASSIGNMENT OF ERRORs.

Alleged errors in the admission and exclusion of evidence will not be
considered by the circuit court of appeals, unless the testimony alleged
to have been erroneously admitted or excluded is set out substantially in
the assignment of errors and the brief, as required by rules 11 and 24
of that court (11 C. C. A. cil,, Ixxxvlil,, 47 Fed. vi,, x1.).

2. BamE.

Nor will that court notice an assignment of error, based upon the re-
fusal of an instruction to the jury, which does not set out the instruction
and assign error for the refusal of the same, as required by rule 24.

3. CONTRACTS—ACCEPTANCE OF Bips—NOTICE.

The officers of the quartermaster’s department of the United States
army advertised for proposals for furnishing a quantity of hay, such pro-
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posals being required by a circular issued in connection with the adver-
tisement, to be accompanied by a guaranty that the bidder would not
withdraw his proposal within 60 days, and that, if the proposal were ac-
cepted, he would enter into a contract within 10 days after the day on
which he should be notified of such acceptance. Held, that personal notice
of the acceptance of a bid was intended by the terms of such circular,
and that a notice of thé acceptance of a bid which was deposited in the
mail a few days before the expiration of the 60 days, but did not reach
the bidder until after the expiration thereof, was insufficient to render
him or his guarantors liable for a failure to enter into a contract.
4, SAME—TIME.

Held, further, that the lnsertion of the clause in the circular requiring
that the bids should not be withdrawn for 60 days was a determination
that that period was a reasonable time for the bids to remain open, and
that the government had no right to accept a bid after the expiration of
60 days.

In Error to the District Court of the United States for the District
of Kansas.

This case arose out of the following circumstances: On April 30, 1830, the
United States, through Major C. W, Foster, chief quartermaster for the de-
partment of Missouri, advertised for proposals to furnish hay and straw for
certain military posts; among others, for Ft. Riley, Kan. The advertisement
notified bidders that proposals for the delivery of 5,000,000 pounds of hay and
1,000,000 pounds of straw at Ft. Riley, Kan., would be received at the office
of the chief quartermaster at St. Louis, Mo., and at the office of the post
quartermaster at Ft. Riley, “until 12 o’clock noon, central standard time, May
31st, 1890, and then opened.” A circular issued in connection with the adver-
tisement contained, among other things, the following notice, addressed to
bidders: “Deliveries to commence July 1, 1890, if required; be continued at
such times and in such quantities as may be required; and be completed, if
required, by October 15, 1890; otherwise, to be completed by June 30, 1891.
* % * The proposals must be made In triplicate, * * * and will not be
entertained unless accompanied by a guaranty having justification in amount
of not less than 10 per centum of the total consideration of the proposal,
executed strictly in accordance with instructions printed upon the back of the
form, that the bidder will not withdraw his proposal within sixty days suc-
ceeding the 31st day of May, 1890, and that, if the proposal be accepted in
whole or in part, he will enter into a contract and bond agreeably to the terms
of his proposal within ten days after the day on which he is notified of such
acceptance and award, and that, in case of his failure to enter into such
contract and give bond within said time, he will pay to the United States the
difference in money between the amount of his bid and the amount for which
the proper officer of the United States may contract with another party to
furnish said supplies. * * *” The plaintiffs in error Peter Haldane and W.
D. Moore filed a proposal on May 30, 1890, to furnish and stack at Ft. Riley
5,000,000 pounds of hay, at 15 49/100 cents per hundredweight. The other
plaintiffs in error, George A. Taylor and L. R. White, signed the proposal as
guarantors. Other proposals to furnish hay at Ft. R1ley were made by
Thomas Dixon, C. J. Cook, and C. M. Dysche, respectively. All of the pro-
posals so made were duly opened on May 31, 1890. Subsequently, on Junec
10, 1890, C. M. Dysche was duly notified that his bid to furnish and deliver
5,000,000 pounds of hay at F't. Riley had been accepted, and that a contract
and bond would be forwarded to him for execution as soon as possible.
Dysche, it seems, on July 21, 1890, finally refused to enter into a contract
with the government to furnish hay at Ft. Riley in accordance with his pro-
posal; whereupon the chief quartermaster, as it is claimed, duly notified
Peter Haldane and W. D. Moore that their proposal of May 80th to deliver
5,000,000 pounds of hay at F't. Riley was accepted by the government. On or
about July 22, 1890, the chief quartermaster also transmitted to them, by
mail, a eontlact to be by them executed in accordance with their proposal.
The coutract 80 tendered contained, among other things, the following clause:
“Deliveries on this contract, if required, shall commence on the first' day of
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August, 1890; provided that the agreement is approved by the quartermaster
general, U. 8, army: otherwise, not until such approval is obtained.” Haldane
and Moore claimed that they received no notice, personal or otherwise, of the
acceptance by the government of their proposal until July 31, 1890, more
than 60 days subsequent to May 31, 1890, and for that reason, and other rea-
sons as well, they declined to sign the contract or deliver the hay. For their
refusal to execute said contract, and to deliver the hay according to -their
proposal of May 30, 1890, the United States brought an action against them
in the district court of the United States for the district of Xansas, and re-
covered a judgment against them and their guarantors in the sum of $3,572.28.
To reverse that judgment, the defendants below sued out the present writ of
eITor.
J. R. McClure, for plaintiffs in error.

W. C. Perry, U. 8. Atty., filed brief for the United States.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

It is contended in behalf of the government that the errors com-
plained of in the brief of counsel for the plaintiffs in error, and on
the oral argument of the case, have not been properly assigned in ac-
cordance with our rules; and this point is undoubtedly well taken
so far as the assignments relate to the admission and exclusion of
evidence. We have invariably held that we would not consider al-
leged errors in the admission and exclusion of evidence unless the
testimony that is claimed to have been erroneously admitted or ex-
cluded is set out substantially in the assignment of errors and in the
brief, as required by rules 11 and 24 of this court (11 C. C. A. cii,
1xxxviii).! National Bank of Commerce v. First Nat. Bank, 10 C. C.
A. 87, 61 Fed. 809. There has been no attempt to comply with the
provisions of these rules in the present case, and for that reason we
shall not notice any of the exceptions to the admission or exclusion
of evidence.

It is also manifest, we think, that the proposition most urgently
argued by counsel for the plaintiffs in error—namely, that the gov-
ernment had no power to accept the proposal‘of Haldane and Moore
after the acceptance of the bid of C. M. Dysche—is not so presented
by this record that we can notice it, if we insist, as we are disposed
to do, on a substantial observance of our rules. The proposition in
question was not presented to the trial court except by an instruction,
and the assignment of errors does not set out the instruction and as-
sign error for the refusal of the same, as subdivision 2 of the second
paragraph of rule 24 requires should be done when counsel intend
to rely in this court upon error committed by the trial court in refus-
ing an instruction.

Another error, which we think has been sufficiently assigned to
warrant us in noticing it, consists in the action of the trial ecourt in
charging the jury, as it did in substance, that the deposit of a notice
in the mail by the officers of the government on or about July 24,
1890, addressed to Haldane and Moore, notifying them that their
proposal of May 80, 1890, to furnish hay at Ft. Riley, had been ac-

1 47 Fed. vi., x1.
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cepted, was a good and sufficient notice of acceptance to bind Hal-
dane and Moore to deliver the hay, notwithstanding the fact that
the notice did not reach them or either of them until July 31, 1890.
The court declined to submit to the jury the question whether the
defendants were notified in time of the acceptance of their bid,
but decided as a matter of law, and so charged the jury, that the
mailing of the notice of acceptance on or about July 24, 1890, ad-
dressed to the defendants at their place of residence, bound them
to comply with their proposal of May 80, 1890. There was very posi-
tive and specific testimony produced before the jury that Haldane
and Moore were absent from home during the latter part of July,
1890; that Haldane did not return to Junction City (where he re-
sided, and to which place the notice of acceptance was addressed)
until July 31, 1890, and that Moore did not return until some days
later; that both of the defendants had been informed by the post
quartermaster at Ft. Riley some time in June, after the government
had formally accepted the proposal of C. M. Dysche, that there was
no possibility of their obtaining the contract to furnish hay at Ft.
Riley, because it had been awarded to Dysche; and that Haldane
and Moore thereupon abandoned all hope of obtaining the contract
and all preparations to furnish the hay, and subsequently left home,
about the middle of July, Haldane going to Colorado to buy cattle,
and Moore to Topeka, and subsequently to Kansas City. There was
evidence that neither Haldane nor Moore had any intimation of the
acceptance of their bid by the government until the morning of July
31, 1890, when Haldane returned to Junction City, and received the
notice of acceptance from the mail in a letter which bore date July
24, 1890, but was probably not mailed until a day or two afterwards.

The doctrine is well established that, when a statute requires
notice to be given to a person for the purpose of creating a liability,
personal notice is intended, unless some other form of notice is ex-
pressly authorized by the statute, Rathbun v. Acker, 18 Barb. 393;
McDermott v. Board, 25 Barb. 635, 646; Ryan v. Kelley, 9 Mo. App.
396; Corneli v. Partridge, 3 Mo. App. 575; State v. Jacobs, 2 Jones
(N. C) 52; Gorham v. Luckett, 6 B. Mon. 146, 161, 168. The same
rule, we think, is applicable to notices required to be given by the
terms of an express contract. If a contract requires a notice to be
given for the purpose of creating a liability or imposing an obliga-
tion, personal notice should be given, unless the parties expressly
stipulate that the notice shall be served in some other way, as by
mailing it to a designated address. This, we think, is the correct
rule, except in those cases where the party to be notified conceals
himself or resorts to some trick or artifice to avoid the service of per-
sonal notice. .In such cases, no doubt, reasonable efforts to serve
the notice personally is all that should be required of him whose
duty it is to give the notice. In the present case the circular issued
by the government for the information of bidders notified them that
they would be expected to enter into a contract and give a bond
within 10 days after the day on which the bidder was notified of
the acceptance of his bid. No agreement having been made, and
no information having been given to them that a notice deposited in
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the mail would be deemed sufficient to constitute an acceptance by
the government, the bidder had the right to expect personal notice,
or at least to insist that, if the mail was used to convey notice, the
acceptance of the proposal should not be deemed complete or effec-
tual to bind the bidder until the agency employed to convey the
notice had delivered it into the hands of the bidder. We think,
therefore, that the district court erred in deciding that the deposit
of the notice of acceptance in the mail some 5 or 6 days before the
expiration of the 60 days during which the proposal was to remain
open was a sufficient acceptance to bind the defendants. We think
that the jury should have been instructed, under the circumstances
heretofore detailed, that if they found that the notice of aceeptance
did not in fact reach Haldane and Moore, or either of them, until
July 31, 1890, they were not bound to abide by and carry out their
proposal.

It was suggested in the charge of the learned trial judge, but not
decided, that possibly the government had the right to accept the de-
fendants’ bid even after the lapse of 60 days; that the stipulation in
the circular that the bid should not be withdrawn for 60 days was
not tantamount to a statement that it should not be subject to accept-
ance after that time. We cannot assent to that view. In the ab-
sence of the clause not to withdraw the bid for 60 days, it would only
have remained open for a reasonable time. By the insertion of the
clause in question, the parties to the transaction, in effect, deter-
mined how long ought to be allowed for acceptance, and, by in-
ference at least, they agreed that more than 60 days was an unreason-
able period for the proposal to remain open and unaccepted.

For the error heretofore pointed out, the judgment of the district
court is reversed, and the cause is remanded for a new trial.

ST. LOUIS, 1. M. & S. RY. CO. v. NEEDHAM et al.
(Circuit Court of Appeals, Eighth Circuit. September 2, 1893.)
No. 596.

1. NEGLIGENCE—PROXIMATE CAUSE—QUESTION FOR JURY. :

In an action against a railroad company for damages for the death of
an employé in an accident caused by a train running into an open switch,
the negligence charged was the failure to provide a target upon the switch,
There was evidence that it was the custom of the railroad company to
maintain targets on its switches, to notify engineers whether they were
open or closed, and that if there had been a target on the switch in ques-
tion the engineer of the train would have been notified that the switch
was open, in time, probably, to avert the accident. Held, that it was not
error to refuse to instruct the jury that the plaintiff had failed to show
that the failure to maintain the target was the proximate cause of the in-
jury, but that that question was for the jury.

2, SAME—RULE OF SAPE PLACE—HARMLESS ERROR,

The extent of the duty of the master to the servant in the matter of
place of service is to exercise ordinary care to furnish him a reasonably
safe place, and to use ordinary care and diligence to keep it in a reasona-
bly safe condition, and it is error for a court to charge the jury that it is



