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Wel:erequested'in behalf of the defendant Matthew C. Burke (1) directing ver-
dict in his,favor, upon the theory that no negligence was shown against him;
(2) directing that he is n()t liable "for anything. that the defendant John Burke
did or failed" to do in connection with the work of charging or unloading ()r
scraping the same out, if the jury find the holes in question were scraped out
as claimed by plaintiff." Error is assigned upon the refusal of the court to
so instruct, and also upon the follOWing portion of the instructions given to tbe
jury: "If the accident came to the plaintiff, and he sustained this substan-
tial damage, which he has testified t(), through the fault of John Burke in the
management of that work, without fault on the part of the plaintiff, then I
have no reason to doubt that not only John Burke would be liable, but that
his .codefendant, Mattbew Burke, would also be liable." A verdict was ren-
dered in favor of the plaintiff for $4,000. Sundry errors are assigned upon
rnlings admitting testimony in behalf of the plaintiff tending to show (1)
attempt and failure to fire the other holes with a battery; (2) that the battery
had missed fire before the accident; (3) that sticks of unexploded dynamite
had been left by their blasting operations previous to the occasion in con-
troversy; (4) that in the blasting in question it was attempted to fire with a
battery, but the two lower holes did not explode; (5) that the battery had
missed fire on previous occasions. Error is further assigned upon a ruling
which excluded the defendant John Burke from answering whether or not,
from what he knew of the explosion and the appearance of the ground, "he
had then or has now any doubt but that all those holes exploded."

William G. Challis and Draper, Davis & Hollister, for plaintiffs in
error.
T. M. Thorsen and John Jenswold, Jr., for defendant in error.
Before WOODS and JENKINS, Circuit Judges, and SEAMAN,

District Judge.

SEAMAN, District Judge, after stating the facts as above, deliv-
ered the opinion of the court.
The question in this case upon which the liability of the principal

defendant, Matthew C. Burke, depends, is this: What is the rule of
care to be applied to an employer of labor who uses explosives or
other dangerous means in the prosecution of the work in whichthe la-
borer is engaged? Matthew C. Burke was the employer, as contractor
for the excavation and construction of the bed for a railroad in the
winter season, and dynamite and other explosives were used for blast-
ing thefrozen ground, in advance of the laborers who were engaged
in excavating. He was not personally attending to the operations,
'but they were supervised and managed by his codefendant, John
Burke, whom he employed for that purpose, who personally conducted
the advance blasting (assisted by a special workman), and also per-
sonally directed the force of laborers in the work of excavation which
followed. The plaintiff below was a common laborer in this force,
had entered upon the work only three days before, and had no expe-
rience with the use of dynamite, or work where it was used. The
,blasting was completed on the previous day, and the plaintiff had no
, parttherein; but he was sent by John Burke to work in the ground
where the explosives had been used, and there received his injury,
, apparently caused by some portion of the explosives which had been
left unexploded through the blasting operation. The liability of
,Matthew C. Burke is asserted on the doctrine of respondeat supel'ior,
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. and based upon alleged negligence of John Burke (1) in so carry-
ing on the blasting, or using the dynamite and powder, that an un-
exploded portion was left in the ground; and (2) in sending the plain-
tiff into the place where this danger lurked, without warning of its
existence and without sufficient precautions to guard against injury.
The counter proposition, on which Matthew C. Burke claims exemp-
tion from any liability, is substantially this: That the work of blast·
ing and removing any unexploded charge was "not the personal duty
of the master, but only the work of an operative," and consequently
any negligence therein of John Burke was in the character of fellow
servant, a risk assumed by the plaintiff, which precludes recovery
against the master.
This <lonflict must be resolved in accordance with the general rule,

which is clearly pronounced in. the recent decision by the supreme
court in Mather v. Rillston, 156 U. S. 391, 15 Sup. Ct. 464. There the
plaintiff was without experience in mining or in the use of explosives,
and was employed in operating the drums in the engine house of a
mine. Explosives for mining purposes had recently been stored in
the engine house, anil the heat and the jarring incident to that place
were a constant source of danger, of the nature of which the plain-
tiff was not well advised. An explosion occurred, the cause of which
was not definitely shown, and the plaintiff was injured. His action
was against the operators of the mine for negligence. The instruc-
tions of the court below left it to the jury to decide whether the de-
fendants were negligent in so using and storing the exploding caps
and material, and in failipg to give the injured employe due warning
of their dangerous character, and their verdict was against the de-
fendants upon the issue thus presented. In affirming the judgment,
the court, speaking unanimously, through Mr. Justice Field, states the 4

doctrine applicable here:
"All occupations producing articles or works of necessity, utility, or conven-

ience may undoubtedly be carried on, and competent persons, familiar with
the business, and having sufficient skill therein., may properly be employed
upon them; but in such cases, where the occupation is attended with danger
to life, body, or limb, it is incumbent on the promoters thereof and the em-
ployers of others thereon to take all reasonable and needed precautions to
secure safety to the persons engaged in their prosecution; and for any negli-
gence in this respect, from which injury follows to the persons engaged, the
promoters or the employers may be held responsible and mulcted to the extent
of the injury inflicted. The explosive nature of the materials used in this
case • • • was well known to the employers, and was a continuing ad-
monition to them to take every precaution to guard against explosions. Occu-
pations, however important, which cannot be conducted without necessary
danger to life, body, or limb, should not be prosecuted at all without all rea-
sonable precautions against such dangers afforded by science. The neces-
sary danger attending them should operate as a prohibition to their pursuit
without such safeguards. • • • If an occupation attended with danger
can be prosecuted by proper precautions without fatal results, such precau-
tions must be taken by the promoters of the pursuit or employers of laborers
thereon, Liability for injuries following a disregard of such precautions will
otherwise be incurred, and this fact should not be lost sight of. So, too,
If persons engaged in dangerous occupations are not informed of the accom-
panying dangers, by the promoters thereof, or by the employers of laborers .
thereon, and such laborers remain, in ignorance of the dangers and suffer in
'consequence, the employers will also be chargeable for the injuries sustained."

y.69F.no.9-52
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And the same doctrine is asserted in the opinion of Judge Jenkins
for this court, in Goodlander Mill Co. v. Standard Oil Co., 11 O. C. A.
253, 63 Fed. 400, as follows:
"One who uses a dangerous agency does so at his peril, and must respond

to the injuries thereby occasioned, not caused by extraordinary natural oc-
currences, or by the Interposition ot strangers."
The case of Fletcher v. Rylands, L. R. 1 Exch. 265, affirmed L. R. 3

H. L. 330, there cited, is well in point.
In the case at bar the only explicable cause of injury to the plain-

tiff was the presence in the ground of some remnant of the explosives
which had been employed in blasting. The danger was not inherent
ill his work; was not one to be anticipated in the labor with pick and
spade in a gravel cut for which he was hired; it was not of natural
or purely accidental origin, but was produced by the act or require-
ment of the master in using a dangerous agency to advance his un-
dertaking. Except for the explosive materials carried there for the
master's purposes, the plaintiff could have worked safely in the place
to which he was assigned. The testimony is undisputed that he had
engaged in the work only three days before, had no experience in or
knowledge of the use or danger of explosives thus employed, and had
no information or suspicion that danger was incurred by digging in
this ground. He obeyed the express O'l'der of the superintendent to
enter .and work there, relying, as he had a right to rely, upon the
implied assurance of the master that the place was reasonably safe;
that there was no other danger there "than such as was obvious and
necessary." Railroad Co. v. Baugh, 149 U. S. 368, 386, 13 Sup. Ct.
914. The master provides the place for his servant to work, and, if
his . special danger, he is not alone chargeable with the

• positive duty to exercise the utmost care and every available precau-
tion against possible injury to those who are to work there; but, if
danger impends notwithstanding the precautions taken, he is further
obligated to give due information and timely warning to those in his
service who are ignorant of its extent before calling upon them to
incur the risk.
In respect of the employment of the plaintiff and the directions for

his work, it is unquestionable and conceded that the superintendent
represented the master as vice principal. In the same relation he
is chargeable with knowledge of the danger in using the explosives,
and with the to protect employes and notify them of risk. If
the plaintiff was not informed of the peril which compliance with the
order involved, or it was not clearly apparent, the risk thus created
cannot be held to have been contemplated in the service in which he
engaged, and therefore it was not one assumed by him in his employ-
ment.
The instructions requested on behalf of the principal defendant, and

the theory of the whole defense as well, rest upon the claim that the
operation of blasting was common labor, and not the work of a su-
perintendent or vice principal; that its performance by this superin-
tendent was in the character of fellow servant, and the master was
not liable for any neglect therein beyond the exercise of ordinary care
In selecting his servants. In the same connection it is argued that the
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use and care of the explosiYeB was not a personal duty of the master.
,whether these claims could be maintained by the master in any case
in which he brings into his work the dangerous means which produce
Injury, and whether the rule of strict care does not impose a positive
obligation which he cannot evade by delegating the performance, are
questions of interest, but they do not require consideration here. It
is sufficient that the risk was created by the master or for his pur-
poses; that there is legitimate finding by the jury of negligence, on
. the part of those engaged in the performance, causing the injury;
and, finally, that the plaintiff was ignorant of the risk, and had not
assumed it. The doctrine which exempts the master from liability
arising out of the'negligence of fellow servants is based upon the as-
sumption by the servant of the ordinarj risks of his employment, in
which the negligence of fellow servants is included, but it has no
application to risks whicn are not contemplated by him in entering
upon the service (Railroad Co. v. Hambly, 154 U. S. 349, 357, 14 Sup.
Ct. 983), and certainly cannot govern for this extraordinary risk in·
terposed by the master without warning.
The cases which are cited in support of the defendant's contentiOli

are clearly distinguishable in their facts, and are not inconsistent
with the rule applied here. In City of Minneapolis v. Lundin, 7 C.
O. A. 344,58 Fed. 525, the injured servant was a blaster hired for and
engaged in the use of the explosives, and acquainted with the danger
incurred. In Corneilson v. Railway Co., 50 Minn. 23, 52 N. W. 224,
the plaintiff was directly engaged in the blasting in which he received
his injury and had experience in the work. Neither case presents the
want of knowledge or notice shown by this plaintiff. The instruc-
tions given to the jury were in accord with these views; those re-
quested on behalf of the defendant were antagonistic, and properly
refused. The several assignments of error relating to the instruc-
tions must therefore be overruled. The other assignments are all
founded upon rulings in the admission and rejection of testimony,
but they present no substantial error and no question requiring dis-
cussion. The judgment is affirmed.

HALDANE et a1. T. UNITED STATES.
(CIrcuit Court of Appeals, Eighth Circuit. August 26, 1895.)

No. 608.
1. PnACTICB ON ApPEAL-ASSIGNMENT OF ERRORS.

Alleged errors in the admission and exclusion of evidence wilt not be
considered by the circuit COUl't of appeals, unless the testimony alleged
to have been erroneously admitted or excluded Is set out !lubstantlally in
the assignment of errors and the brief, as required by rulel! 11 and 24
of that court (11 C. C. A. ell., lxxxvllt., 41 Fed. vt, xl.).

2. BAME.
Nor wlll that court notice an assignment of error, based upon the

fusal of an Instruction to the jury, which does not !let out the instructlOD
and assign error for the refusal of the same, as required by rule 24-

!. CoNTRACTS-AcCBPTANCE OF BIDS-NOTICE.
The omcers of the quartermaster's department of the United States

army advertised for proposals for fUrnishing a quantity of hay, such pro-


