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class of risks intended to be insured against is clearly described in
the policy, and the assured has a full and fair opportunity to read
the instrument, the company will not be bound by representations
made by its agent, in good faith, that the policy covers risks that
are not in fact within its provisions. Association v. Kryder, 5 Ind.
App. 430, 31 N. E. 851; Casualty Co. v. Teter (Ind. Sup.) 36 N. E.
283. In construing the provisions of a written agreement and
in determining its legal effect, the parties thereto act at arm’s
length if the agreement is couched in plain language and no fraud
or deceit ig practiced. It is the duty of a person, when he becomes a
party to a written contract; to examine ity provisions, and determine
for himself what obligations and what liabilities it imposes, and, if
need be, to seek legal advice on that subject. This duty is equally
‘imperative when a policy of insurance is taken out; and courts of
equity cannot undertake to reform such an instrument merely be-
cause the legal effect of its provisions was misunderstood by the as-
sured, nor.even on the ground that an agent of the insurer errone-
ously represented that the policy covered risks which the language
of the instrument clearly shows that it did not cover, if the agent
acted honestly, without artifice or any intent to defraud.

In accordance with these views, the decision of the cirenit court of
the United States for the district of Wyoming is reversed, and the
cause is remanded to that court, with directions to dismiss the bill of
complaint, '

HINKLEY et al. v. CITY OF ARKANSAS CITY.
(Circuit Court of Appeals, Eighth Circuit. September 2, 1895.)
No. 619.

1. PracTicE—FINDINGS OF FAcT—OPINION OF COURT.
A statement of the grounds of decision in an opinion of the court upon
deciding a case submitted without the intervention of a jury is not equiva-
lent to a special finding of fact.

2. EVIDENCE—SEVERAL ISSUES.

Where there are several issues of fact in a case, a party cannot be pre-
cluded from giving evidence material upon any one of them because the
decision upon another may be such as to preclude him from relying upon
the facts which such evidence tends to prove,

8. SaME—TRIAL WITHOUT JURY—HARMLESS ERROR.

‘Where a case has been tried by the court without a jury, it is immaterial
to consider whether there was error in the admission of evidence bearing
solely upon a point which is shown by the opinion of the court not to have
entered into the decision of the case.

4. MuniciPAL CORPORATIONS—REFUNDING BOXDS.
The power conferred on cities of the first, second, and third class to re-
fund their indebtedness, by the act of March 8, 1879 (Laws Kan. 1879,
c. 50, § 1), is a power which can only be exercised by means of an ordi-
nance duly enacted. Purchasers of refunding bonds issued by such cities
under said act must ascértain whether an ordinance authorizing the issu-
ance of such bonds has been enacted, and cannot rely upon a recital con-
tained therein that they have been legally issued, when no ordinance was
in fact adopted. National Bank of Commerce v. Town of Granada, 54
Fed. 100, 10 U. S. App. 692, and 4 C. C. A, 225.
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In Error to the Circuit Court of the United States for the District
of Kansas. ' ‘ : ' '

This was a suit by the plaintifts in error, Rufus H. Hinkley, George H.
Richardson, and Henry St, John Smith, partners in business under the name
of Swan & Barrett, against the defendant in error, the city of Arkansas City,
a city of the second class of the state of Xansas, to recover the amount due
on 170 coupons which were detached from certain refunding bonds that were
issued, as the plaintiffs averred, by said city. The complaint, which was in
the usual form, alleged, among other things, that before said bonds or cou-
pons became due and payable they had been purchased for value by the plain-
tiffs, and that each of said bonds from which said coupons were detached con-
tained the following recital: “This bond is one of the series of fifty-four
bonds of like amount, tenor, and effect, executed and issued by the said city
to compromise and refund its matured and maturing indebtedness heretofore
legally created by said city, and in accordance with an act of the legislature-
of the state of Kansas entitled ‘An act to enable counties, municipal corpora-
tions, the board of education of any city and school districts to refund their
indebtedness,’” approved March 8, 1879, and it is hereby certified that the total
amount of this issue of bonds does not exceed the actual amount of the out-
standing indebtedness of said city, and that all the regnirements of the pro-
visions of the foregoing act have been strictly complied with in issuing this
bond.” The material portions of the refunding act referred to in the forego-
ing recital are as follows:

“Be it enacted by the legislature of the state of Kansas: Section 1. That
every county, every city of the first, second or third class, the board of educa-
tion of any city, every township, and every school district, is hereby authorized
and empowered to compromise and refund its matured and maturing indebt-
edness of every kind and description whatsoever, upon such terms as can be
agreed upon, and to issue new bonds with semi-annual interest coupons at-
tached, in payment for any sums so compromised; which bonds shall be is-
sued at not less than par, shall not be for a longer period than thirty years,
shall not exceed in amount the actual amount of outstanding indebtedness
and shall not draw a greater interest than six'per cent. per annum.

“Sec. 2. Bonds issued under this aet by any county shall be signed by the
chairman of the board of county commissioners and attested by the county
clerk under the seal of the county. Bonds issued by any city shall be signed
by the mayor and attested by the city clerk under the seal of the city. * * *”
Laws Kan. 1879, pp. 80, 81, c. 50.

The defendant city pleaded; in substance, that the bonds and coupons in
question were issued without authority of law, and that the same were void
for the following reasons, to wit: That on or about July 1, 1887, an election
was ordered in said city of Arkansas City, Kan., for the purpose of voting
aid to and subscribing to the capital stock of the Grouse Creek Railway Com-
pany in the sum of $54,000, said aid to consist of an issue of bonds to the
amount of $24,000 and an issue of warrants to the amount of $30,000; that
at the time said election was ordered aid had already been extended to said
Grouse Creek Railway Company by other municipalities and townships of the
county of Cowley, in which the defendant city was loeated, to the amount of
$50,000; that under the laws of Kansas then in force the county of Cowley
and the townships and municipalities therein had no power to vote aid to
said Grouse Creek Railway Company in excess of $50,000, and that the de-
fendant city was, therefore, without power to extend further aid to said rail-
way company in the sum of $54,000, as contemplated by said election; that,
notwithstanding these facts, the mayor of said defendant city, one J. L. Huey,
who was also the president of said Grouse Creek Railway Company, assumed
to execute aid bonds in the sum of $24,000 and aid warrants in the sum of
$30,000 in the name of said city and in favor of said railroad company, and
subsequently endeavored to negotiate them, but that in point of fact they
were never issued or put in circulation, and never became binding obligations
of said city; that thereafter an agreement was made by and between said J.
L. Huey, mayor, as aforesaid, and W. N, Coler & Company, a firm of brokers,
who were alleged in the answer to be the agents and brokers of the above-
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named plaintiffs, 'whereby sald ‘'W. N. Coler & Company agreed in behalf of
their principals to purchase refunding bonds to the amount of $54,000, pro-
vided the same were issued in lieu of said aid bonds in the sum of $24,000 and
in lieu of said ai@ warrants in the sum of $30,000 theretofore executed by said
mayor; that, in pursuance of said agreement, said J. L. Huey did procure the
issuanee of pretended refunding bonds in the sum of $54,000, being the bonds
in controversy, and did thereupon deliver the same to W. N. Coler & Com-
pany, who were at the time the plaintiffs’ agents. The answer further averred
the fact to be “that no ordinance of the city council of the defendant city
was at any time passed, authorizing the refunding or attempt to refund said
pretended bonds and railroad aid warrants; and that in truth and in fact
said pretended bonds and railroad aid warrants so attempted to be refunded
were not the binding or valid obligations of defendant city,—all of which
plaintiffs in this action at the time well knew.” It was also averred by the
defendant city “that no ordinance of any kind was ever passed at any time
by the mayor and council of defendant city authorizing the issue of said pre-
tended aid bonds and aid warrants, and that the same were so pretended to
be issued as aforesaid without any notice to the voters of the defendant city,
-and without any authority of law so to do; and that the same are wholly
vold, and of no force and effect whatever.” A reply was filed to the aforesaid
plea or'answer, denying all the allegations thereof, and the case went to
trial before the court, a written stipulation having been filed, waiving a jury.
The circuit court entered a judgment in favor of the defendant city. 61 Fed.
478. 'To reverse that judgment the record was removed to this court by a writ
of error.

W. H. Rossington and Charles Blood Smith, for plaintiffs in error.
John A. Eaton and J. C. Pollock (J. Mack Love, on the brief), for
defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

The case having been tried by the circuit court without the interven-
tion of a jury, its findings on the issues raised by the pleadings having
been general, and no instruction having been asked in the nature of
a demurrer to the evidence, we are limited in our consideration of the
case to such errors as have been assigned relative to the admission or
exclusion of testimony. No other errors that may have been com-
mitted by the trial court in the progress of the case are before us for
review. Searcy Co. v. Thompson, 13 C. C. A. 349, 66 Fed. 92. Two
exceptions seem to have been taken by the plaintiffs to the admission
of evidence offered by the defendant, one of which exceptions relates
to the admission of the book of printed ordinances of the city of Ar-
kansas City that were in force when the refunding bonds now in con-
troversy were issued. The other of the exceptions relates to the ad-
mission of a book kept by the defendant city containing a record of
its bonded indebtedness. Whether these exceptions, or either of
them, were well taken, and are so far material as to warrant a re-
versal, are the only questions that we can consider.

Counsel for the plaintiffs have assumed that there is in the record a
special finding of fact, and that it was specifically found by the circuit
court that the plaintiffs were purchasers of the bonds in suit for value,
before maturity, and without notice of defenses. On this assumption
the question of the admissibility of the ordinance book mentioned
above has been argued, but the assumption thus made is erroneous.
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As we have before indicated, there is no special finding of fact con-
tained in the record which we can notice, and it goes without saying
that this court is without power to examine the testimony for the pur-
pose of making a finding, either general or special. It is true that
the record contains an opinion of the trial judge, delivered contem-
poraneously with the rendition of the judgment, in which he said,
among other things, while discussing the case:

“Plaintiffs purchased these bonds from Spitzer & Company, who were inno-
cent holders, and all their rights passed to plaintiffs. Porter v. Steel Co., 122
U. 8. 267, 7 Sup. Ct. 1206; Scotland Co. v. Hill, 132 U. 8. 107, 10 Sup. Ct. 28.

Plaintiffs are, therefore, entitled to all the protection which the law gives to

hollders of this class of securities who purchased them without notice and for
value.” .

But this is not a special finding of fact which we can accept and
be governed by, nor was it intended as such by the trial judge. In
legal contemplation, a special finding of fact, ag distinguished from
a general finding, is one in which the trial judge states succinctly
his uitimate conclusion on each material issne of fact raised by the
pleadings. Tt is like a special verdict, or an agreed statement of
facts. It must not be a mere recital of the testimony on which the
ultimate finding is to be based, nor leave a part of the material issues
of fact raised by the pleadings undecided. Moreover, a special find-
ing of fact should be so framed as to indicate clearly that the trial
court intended it not merely as an opinion containing a decision upon
questions of law and fact, but as a special finding embodying his
ultimate conclusions on mooted questions of fact only. Burr v.
Navigation Co., 1 Wall. 99, 102; Adkins v. W. & J. Sloane, 19 U, 8.
App. 573, 8 C. C. A. 656, and 60 Fed. 344; Lebhnen v. Dickson, 148
U. 8. 71, 13 Sup. Ct. 481. 1In the present case the only finding
which we can notice is that contained in the judgment entry, which
recites: :

“This saild cause comes duly on for hearing and decision by the court.
Plaintiffs appear by Messrs. Rossington, Smith, and Dallas, their attorneys,
and the defendants by Pollock and Love and John A. Eaton, and thereupon
said plaintiffs move the court that it find the issues in favor of said plaintiffs,
and render a judgment upon the evidence submitted in favor of said plaintitfs
and against said defendant, which motion is by the court overruled, to which
ruling plaintiffs duly except, and thereupon the court finds for said defendants
and against said plaintiffs, to which finding the plaintiffs duly except. It is
therefore by the court considered, ordered, and adjudged that plaintiffs take

nothing from the defendant upon the several causes of action as set forth in
the petition of the plaintiffs filed herein. * * *”

This must be regarded as a general finding in behalf of the de-
fendant city, and the only finding which the record contains.

Starting, however, with the assumption that the plaintiffs were
purchasers of the refunding bonds for value, before maturity, and
without notice that they had not been authorized by ordinance, coun-
sel contend that the admission of the ordinance book was erronecous,
because the recital contained in the bonds estopped the city from
asserting that its council had not authorized the alleged aid bonds
and aid warrants to be refunded. The obvious answer to this con-
tention is that, when the ordinance book was admitted, the deferdant
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was entitled to prove, if it could, all the facts alleged in its answer,
namely, that the city council had rever authorized the refunding of
the alleged aid bonds and aid warrants, that the mayor had assumed
to exercise that power without the sanction of the city council, and
that the plaintiffs were well aware of these facts when they purchased
the bonds. The admission of the ordinance book was one step in
the direction of establishing the averments of its answer, which the
city was entitled to take, because the book fended to show that no
refunding ordinance had been adopted. And in passing upon the
admissibility of the book when it was offered, it was not necessary
to consider whether the city would ultimately succeed in proving
the other facts alleged in its plea that were essential to make out a
complete defense. When a defense pleaded is made up of several
independent.facts, a defendant cannot be compelled to prove all of
said facts at once, but must of necessity be allowed to offer any
competent evidence which has a direct tendency to establish any of
the several facts which together constitute the defense. As no ob-
jection was made to the ordinance book' on the ground that it was
not properly authenticated, and as the sole objection to it seems to
have been that the fact intended to be proven by the book was not
relevant or material, because the plaintiffs were innocent purchasers,
we must hold that the objection made was properly overruled, and
that the book was properly admitted in evidence.

The other item of evidence which was objected to, namely, the book
containing a record of bonded indebtedness, would seem to have been
offered by the defendant solely for the purpose of showing that under
the constitution and laws of Kansas it had exhausted its power to
contract any further bonded indebtedness prior to the execution of
the alleged aid bonds and aid warrants, and prior to the issuance of
the refunding bonds in lieu thereof. The plaintiffs objected to the
evidence on the ground that the book offered was “not the bonded °
record of the city,” that it was “not a book provided by law to be
kept,” that it was “not a public record,” and was, therefore, “incom-
petent, irrelevant, and immaterial.” It appears from the testimony
that there were two books in which the city had at different times
kept an account of its bonded indebtedness,—one a new book, then
in use; and the other an old book, formerly used. A controversy
arose at the trial as to which of these books was the proper record,
and whether the city clerk had produced the proper book in obedience
to a subpcena therefor that had been issued by the plaintiffs. Tt
would seem from what occurred in the course of this controversy that
the plaintiffs’ counsel did not object to proof of the bonded indebt-
edness of the defendant city, but that their insistence was that the
fact should be proven, not orally, as at first attempted, but by the
record of indebtedness kept by the city, and that the book actually
produced, which seems to bave been the new record into which cer-
tain entries found in the old record bad recently been copied, was
not the proper record to establish the amount of the bonded debt.
We think it wholly unnecessary to decide at this time whether the
objections urged against the admissibility of the book now in ques-
tion were well founded or otherwise, because the case was tried by
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the court without a jury, and the record shows conclusively that the
admission of the book showing the amount of the bonded debt had
no influence whatever on the Judgment ultimately rendered. From
the opinion of the circuit court, which is incorporated into the record,
it appears that the judgment in favor of the defendant city was based
solely on the ground that the refunding act of March 8, 1879, supra,
conferred on the defendant city a power which could only be exer-
cised by it-by means of an ordinance or resolution passed by its coun-
¢il and approved by its mayor; that it was the duty of the bond
purchaser to ascertain by proper inquiry whether such an ordinance
or resolution had been enacted; and that it was beyond the power
of the mayor and city clerk to issue refunding bonds without the
sanction of the council, or to bind the city by estoppel to pay refund-
ing bonds not authorlzed by the council, by a recital inserted therein
that they had been duly and legally issued. The circuit court did
not rest its judgment in favor of the defendant city on the ground
that the limit of legal indebtedness had been reached before the bonds
in suit were executed, but ignored that defense altogether; where-
fore the admission of the evidence complained of did no harm. Swan
v. City of Arkansas City, 61 Fed. 478. The decision of the trial
judge on the points last mentioned was in accordance with the de:
cision of this court in National Bank of Commerce v. Town of Gran-
ada, 10 U. 8. App. 692, 4 C. C. A. 212, and 54 Fed. 100, and we fully
concur therein. The result is that the record before us discloses no
material error, and the judgment of the circuit court is therefore
affirmed.

et ]

MISSISSIPPI RIVER LOGGING CO. v. ROBSON.
(Circuit Court of Appeals, Eighth Circuit. August 5, 1895.)
No. 540,

1. CONTRACTS—DISCHARGE—ACT OF (GOD.

One R. owned and operated a sawmill on the Mississippi river, and also
owned a tract of timber land near the headwaters of the F. and C. rivers,
from which be was drawing and expected to draw for some years his sup-
ply of logs. The M. Co. was engaged in the business of driving logs on
the F. and C. rivers, and preparing the same for transportation on the
Mississippi, and had done this work for R. Differences having arisen
between them, a contract was made, in August, 1882, between R. and the
M. . Co., which provided that, “for the purpose of settling all differences
and providing for the future,” the M. Co. agreed to take control of all
logs delivered to it by R. on the F. and C. rivers, drive them to a certain
boom, and prepare them for transportation on the Mississippi, for which
R. agreed to pay, “annually, at the close of each season’s business,” cer-
tain agreed sums. No period was expressly fixed for the duration of the
contract. A flood afterwards caused a change in the river banks, making
it necessary to abandon the boom named in the contract and construct
another. Subsequently the M. Co. notified R. that it elected to terminate
the contract. R. sued to recover additional sums which he had been
obliged to pay, for the work agreed to be done by the R. Co. Held, that
the change in the river banks was not such an act of God as to discharge
the contract, since the possibility thereof should have been foreseen and
provided against in the contract, and since its occurrence did not rendei‘
the performance of the contract 1mpos51ble



774 . FEDERAL REPORTER, vol, 89.

2. SAME—MUTUALITYc
Held, further, that the contract did not lack mutuality because of the
ubsence of any agreement by R. to furnish logs, since, by virtue of ita
expressed purpose of settling differences, it operated as a release of exist-
ing ciaims, which would constitute a sufficient consideration for the M.
Co.’s agreement, and made the contract in part an executed one.
8. SAME—DuURATION.

Held, further, that the contract, in view of its purpose to provide for
the future and its other terms, could not be held to be terminable at the
will of either party, but that, by a fair interpretation of its terms, it was
to continue as long as R. was actively engaged in removing timber from
the lands on the ¥, and C, rivers owned by him at the date of the con-
tract.

4 EvIDENCE—BOOKS OF ACCOUNT.

For the purpose of showing the quantity of logs cut, R. offered certain
books, kept in his business. It appeared that the logs, as cut, were meas-
ured by the camp scalers, and the measurements entered in these books;
that from time to time inspectors visited the camps, and verified these
books by remeasuring a portion of the logs; and that, upon the books
8o verified, payments were made by R. to the log cutters. The inspectors
who revised the books identified them, and testified to their correctness.
Held, that the books were admissible without producing the camp scalers
who originally measured the logs.

In Error to the Circuit Court of the United States for the Northern
District of Towa.

This was a suit by John Robson, the defendant in error, agalnst the Mis-
sissippi River Logging Company, the plaintiff in error, to recover damages
for a breach of a written contract between said partles, that was entered into
on August 23, 1882. A jury having been waived, the case comes before this
court for review on a special finding of facts made by the Honorable O. P.
Shiras, before whom the case was tried. The several special findings that
are most material to the discussion of the several errors that have been as-
signed are as follows:

“(2) I find that, for a pumber of years prior to 1882, the defendant company
was engaged in the business of running and driving logs and timber down
the Flambeau and Chippewa rivers, in the state of Wisconsin, to the Missis-
sippi river, including in such business logs and timber owned by the defend-
ant and logs and timber owned by third parties.

4@3) I find that, prior to 1882, the general mode in which the said business
was carried on was as fol.lows: The logs and timber were placed by the
owners thereof on the banks or in the water of the said Flambeau and Chip-
pewa rivers and the tributaries thereof. The driving of the logs down the
rivers was performed by the defendant corperation or by the Chippewa Lum-
ber & Boom Company, which latter company was under the control and man-
agement of the defendant. When the logs reached Beef Slough boom, which
was situated on the lower part of the Chippewa river, they were taken pos-
session of by the Beef Slough Boom Company, and were run into the boom
managed by said company, and the logs belonging to the different owners
were separated from the common mass, and run into pockets. Having been
thus assorted, they were then brailed and formed into rafts in proper condi-
tion to be taken In tow by the raft boats, which conveyed them to their
several points of destination upon the Mississippi river.

“4) I find that for a number of years prior to the year 1882 the plaintiff,
John Robson, had been engaged in the lumber business upon the Mississippl
river; that he had a sawmill at Lansing, upon that river, and that he brought
the logs sawed at the mill from the lands tributary to the Flambeau and
Chippewsa rivers in Wisconsin; that he owned a quantity of timber lands
tributary to these streams, from which he annually cut a number of logs, and
that he also bought logs from other persons, or bought the right to cut logs
from lands owned by other persons and tributary to the streams above named;
that, for a number of years prior to 1882, all the logs cut or bought by the
plaintiff in the regions tributary t» the Flambeau and Chippewa rivers were
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driven for him by the defendant company or by the Chippewa Lumber &
Boom Company.

"(6) 1 find that certain differences and disputes in regard to the handling
of sald logs, and the prices to be paid therefor by plaintiff, having arisen
thereupon on the 23d day of August, 1882, the plaintiff and defendant entered
into a contract in writing, of the fpllowing tenor and effect.

“ ‘Articles of agreement made and entered into this 23d day of August, 1882,
by and between the Mississippi River Logging Company, a corporation or-
ganized under the laws of Iowa, party of the first part, and John Robson,
party of the second part, witnesseth: Whereas, the party of the second part
owns a large quantity of pine lands tributary to the Chippewa and Flambeau
rivers and their branches in Wisconsin, and now has a large quantity of saw
logs and timber in said streams, and expects to cut annually hereafter, and
deliver in said streams, a large quantity of saw logs and timber to be drivep
to market down said stream, to the Mississippi river; and whereas, the sald
party of the first part is engaged in the business of driving logs down said
sireams to Beef Slough, for other parties; and whereas, differences having
arisen between the party of the second part and the Chippewa Lumber &
Boom Company (which is controlled by the party of the first part) in respect
to the running and driving of logs: Now, therefore, for the purpose of settling
all said differences and providing for the future, it is mutually agreed as fol-
lows: First. Said party of the first part, in consideration of the premises
and of the promises of the said party of the second part, hereinafter men-
tioned, agrees to take possession and control of all logs and timber which
the party of the second part shall deliver in said Chippewa river at or be-
low the east and west forks thereof, and all that shall be delivered in said
Flambeau river at or below the north and south forks of said stream, and to
drive the same, at its own cost, charges, and expense, down said streams
to and into Beef Slough boom, not exceeding an average of twenty-five mil-
lions of feet annually; said logs to be driven each season with all reasonable
dispatch, and with as much care and facility as it shall drive its own logs.
The logs of the party of the second part now in sajd streams are to be driven
by said first party under this agreement. Any charges to be paid the Chip-
pewa Lumber and Boom Company, or any other company, person, or persons,
on account of said logs or any of the same, between the aforesaid forks of
said streams and said Beef Slough boom, are to be paid by the said party of
the first part. Second. And the said party of the first part, in consideration
of the premises, further undertakes and agrees that the charges of the said
Beef Slough Boom Company shall not exceed sixty cents per thousand feet
for booming, assorting, and delivering in pockets and watching the said logs
of the said party of the second part at all the mills on the Chippewa river.
Third. And the party of the first part, in consideration of the premises, fur-
ther undertakes and agrees to brail and deliver to the said second party, in a
proper and usual manner, his said logs ready to be taken in tow by boat after
the same are turned out into pockets by said Beef Slough Boom Company,
and to do the same with all reasonable dispatch. Fourth. And the said
party of the second part, in consideration of the premises, promises and agrees
to pay to the said party, annually, at the close of each season’s business, for
taking the care, control, and delivering said logs into Beef Slough boom, as
agreed as aforesaid, the sum of two hundred and fifty dollars; and, for
brailing and delivering said logs ready for the towboat, twenty-five cents per
thousand feet. And said party of the second part also further agrees to re-
turn to the said party of the first part the brailing lines used in brailing said
logs, unless the same shall have been three times so used. Iifth. In case
the said party of the second part associates any person or persons with him
as partner or partners in such lumbering business, thig agreement is to stand,
apply. and operate in respect to such partnership. But no logs are to be
handled by said party of the first part under this agreement except such as
shall be owned by said party of the second part, or by him and others as
partners. The cost of scaling the said logs as the same are turned into said
Beef Slough boom is to be paid equally by the parties hereto.

“ “WWitness our hands and seals, this 23d day of August, 1882,

“ “‘Mississippi River Logging Co..
‘“'F, Weyerhauser, Pt.
*‘John Robson.’
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A(6). I find that after the date of this contract, and up to April 4, 1889, both
parties recognized their contract to be in full force, and the defendant com-
pany took -¢harge of and handled all logs delivered to it by plaintiff in ac-
cordance with its provisions,

(7)1 find that:on April 4, 1889, the defendant company notified the plain-
tiff, by a letter addressed to him, and received in due course of mail, that it
would no longer be bound by said contract, the said letter reading as follows.

. “‘Chippewa Falls, Wis,, April 4th, 1889,
Mr .T ohn Robson, ‘Winona, Minn.—Dear Sir: You lel please to take no-
tice that the Mississippi River Logging Company elects to, and does hereby,
terminate the contract made with you for driving your logs on the Chippewa
and Flambeau rivers in the state of Wisconsin, and for fitting said logs at
Beef Slough for transportation down the Mississippi, being the contract bear-
ing date August 234, 1882, all the provisions of which are hereby terminated,
and will not be,hereafter considered binding between the parties. If you do
not receive your logs at Beef Slough when' delivered in the pockets, and fit
them for transportation, it will be taken for granted that you elect to have
this, company act for you in that regard, charging therefor same as for like
services done for others.
- “‘Yours respectfully, Mississippi River Logging Co.
“‘By F, Weyerhauser, Prest.

"‘(8) I find that since said 4th day of April, 1889, and as a conseguence of
the refusal of the defendant company to further handle, drive, or care for the
logs owned by ‘the plaintiff for the prices named in the contract, the plaintiff
has been compelled to pay larger sums for the performance of the work neces-
therefor, such .additional payments amounting to 3815 cents per thou-
sand feet, subject to reduction of the $250 per year, the contract price for
driving; and I further find that plaintiff paid the sum of $350.27 as an extra
charge for brailing in 1889, in addition to the total of 3815 cents increase.

#(9) 1 further find that at the date of the contract in question, to wit, Au-
gust 28, 1882, the plaintiff had upon the banks or in the waters of the Flam-
beau and Chippewa rivers, below the forks thereof, logs and timber to the
amount of 14,901,430 feet according to bank scale.

“{10) I find that since the said 23d day of August, 18S2, the plaintiff has cut
from the lands by him owned at the date of the contract, and placed in the
waters of the Chippewa and Flambeau rivers, as provided in said contract,
timber to the amount of 97,848,024 feet at bank scale, and that there was in
April, 1889, standing uncut upon the said lands the further amount of
3,869,000 feet of pine timber at bank scale, and 724,000 feet of hemlock tim-
ber.”

“(13) T find that in 1884 an extraordinary flood occurred in the Chippewa
river, which brought about a change in the channel of the river, near the
entrance to Beef Slough, and resulted in the filling up thereof. The defendant
company ‘made all reasonable efforts and expenditures to keep open said
slough and the entrance thereto, but without avail; and finally, in 1889, Besef
Qllough was' wholly abandoned, and since then it has not been used in connec-
tion with tlie logging business on the Chippewa river.

“(14) I find that, when it became apparent that Beef Slough was becoming
unfit for booming purposes, a company was organized, under the laws ot the
state of Minnesota, for the purpose of creating and managing a boom at
West Newton Slough, on the west bank of the Mississippi river; and
booming facilities costing in excess of $100,000 were there created, ana tne
logs coming down the Chippewa river have since then been run into and
handled in West Newton Slough, instead of Beef Slough.
© “(15) I find that the relations existing between the West Newton Boom
Company and the defendant company are substantially the same as those ex-
isting between the defendant company and the Beef Slough Company.

“@16) I find that, by the use of the facilities created at West Newton Slough,
the logs driven down the Chippewa river ean be boomed, brailed, formed into
rafts, and be delivered to towboats for transportation down the Mississippi
river, but the expense thereof is somewhat in excess of what the same work
cost at Beef Slough.

“@17) 1 find that the defendant failed to handle, as it was required to do
under the contract, the sum of 42,238,799 feet of pine timber; and that the
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additional cost for handling the same, which plaintiff has been compelled to
pay or will be compelled to pay, equals the sum of $15, 611.00 .over and above
the cost at contraet rates. Shiras, District Judge.”

In view of the foregoing findings, the circuit court declded that the plamtlfl
below was entitled to recover. 61 Fed. 893.

John J. Jenkins (H. H. Hayden, on the brief), for plaintiff in error.
J. A. Tawney and Francis B. Daniels (David B. Henderson, Louis
G. Hurd, and George W. Kiesel, on the brief), for defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

It was insisted on the oral argument of the case by counsel for the
plaintiff in error, and the point is elaborated to some extent in the
brief, that the circuit court erred in holding that the logging com-
pany was not relieved of its obligation to further perform its contract
by the filling up of Beef Slough,which was occasioned, as it seems,
by an extraordinary flood in the Chippewa river, that occurred in the
year 1884, It was insisted that the filling up of the slough was an
act of God, which rendered further performance of the contract im-
possible, and operated to discharge the same. This question was con-
sidered at considerable length in the opinion of the learned trial judge,
and was decided adversely to the contention of the logging company ou
two grounds: First, for the reason that the flood which filled up the
slough was an event which might reasonably have been anticipated,
and against the occurrence of which the loggmg company ought to
have protected itself by a proper stipulation in the contract; second,
for the reason that the filling up of Beef Slough did not in fact ren-
der it impossible for the logging company to do substantially all that
it had contracted to do. The circuit court held that by making use
of some other slough near the mouth of the Chippewa river for the
purpose of sorting and brailing logs, as the court held it had the
right to do, the defendant company might have fulfilled all the obli-
gations which the contract imposed. Robson v. Logging Co., 61 Fed.
893, 900, 901. The reasoning as well as the decision of the circuit
court on this branch of the case meets with our approval; and, in-
asmuch as the alleged error is not specified in the assignment of
errors in accordance with the requirements of rule 11 of this court
(11 C. C. A, cii., 47 Fed. vi.), it will not be further noticed.

It is also contended that the contract sued upon lacked mutuality,
and for that reason was not enforceable against the logging company.
This is but another form of stating the proposition that the logging
company’s promise to take possession of all the plaintiff’s logs and
timber in the Chippewa river, and to drive the same down that river,
and to brail and deliver them ready to be taken in tow by towboats,
for a certain specified compensation, to be paid by the plaintiff,
rested upon no consideration, because the plaintiff did not expressly
promise to deliver any logs or timber to be so handled. We may
concede it to be an elementary rule that, so long as a contract is
wholly executory, neither party thereto is bound uanless both are
bound. A promise by one party to do a given act, nothing having
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been done or paid in consideration therefor, cannot, as a matter of
course, be enforced unless the opposite party either expressly or by
necessary mphcatlon promises -to do something in return. The
rule in question is well illustrated by the following cases: Campbell
v. Lambert, 36 La. Ann. 35; Railway Co. v. Dane, 43 N. Y. 240;
Stensgaard v. Smith, 43 Minn. 11, 44 N. W. 669; Bailey v. Austrlan,
19 Minn. 535 (Gil. 460), Mers v. Insurance Co., 68 Mo. 127; Chambliss
v. Smith, 30 Ala. 366; Willetts v. Insurance Co., 45 N. Y. 45; Clark,
Cont. 168, and cases there cited. We think, however, that the con-
tract sued upon does not fall within the rule last stated. The spe-
dial finding shows that, prior to the execution of the agreement, cer-
tain differences and disputes in regard to the handling of the plain-
tiff’s logs and timber in the Chippewa river, and the prices to be paid
therefor, had arisen between the parties to the contract. The con-
tract also recites that it was entered into by the respective parties,
“for the purpose of settling all said differences.” Now, while the
agreement does not expressly state that, when signed, it should
operate as a settlement of past. différences and a relinquishment of
all claims growing out of previous transactions, yet, by necessary
implication, such was the effect of the agreement when executed
and delivered. By entering into the contract the plaintiff evidently
released and absolved the logging company from whatever claims
he had theretofore preferred against it growing out of the transporta-
tion of logs and timber on the Chippewa river. By a necessary
inference, that which was declared fo be the purpose of the contract,
to wit, the settlement of past differences, was accomplished when the
contract was mgned and delivered. Nelther party could thereafter
maintain an action against the other founded upon a claim that was
then in controversy if it related to the transportatlon of logs or tim-
ber on the river in question. It results from this view that the con-
tract in suit cannot be regarded as having been Wholly executory
when it was signed and delivered. By the very act of signing and
delivering ‘the agreement, the plaintiff manifestly released claims
‘against the Jogging company, of some kind, that were then in dis-
t pute, which might have become the sub]ect -matter of an action at
iaw,. if, indeed, a suit was not then pending. This in itself consti-
tuted a suﬂiment consideration for the defendant company’s promise
to drive and brail, for a specified price, such logs as the plaintiff
might thereafter place in the Chippewa river. The point, therefore,
that the contract was voidable when executed, for want of mutuahty,
‘in our opinion, is not well taken.

" Amnother point that is urged with some force is that “the contract,
being silent as to its duration, was terminable at the pleasure of
‘either party.” It is obvious, we think, from the relations of the
parties and the circumstances under which the contract was exe-
cuted, that if this idea that the contract might be terminated at the
: pleaSure of either party had been suggested to the plaintiff or to the
defendant, particularly to the former, prior to the execution of the
agreement, it would never have been executed in its present form.
The logging company had been engaged for some years in the busi-
ness of driving logs down the Chippewa river, and in placing them
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in booms or sloughs, where the logs of different owners could be as-
sorted, brailed, and formed into rafts in a fit condition to be towed
to their destination at various points on the Mississippi river. The
work of sorting the logs was done by a boom company which was
under the domination and control of the logging company, and was
merely one of the subagencies by which that company placed the logs
of different owners in the Mississippi river in a condition to be towed.
This was not a temporary employment of the logging company in
which it had been engaged for a few months or a single season, but
it was its permanent occupation; and it is fair to infer from the
special finding that it had created facilities for driving, booming, and
assorting logs which probably gave it a monopoly of that business on
the Flambeau and Chippewa rivers. 'The plaintiff, on the other
hand, was the owner of a mill at Lansing, on the Mississippi river.
He also owned some pine lands on the head waters of the Flambeau
and Chippewa rivers, and drew his supply of logs largely from that
source, and expected to do so for some years to come, until the sup-
ply was exhausted. He had previously employed the logging com-
pany to drive and brail such logs as were cut on his lands, and dis-
putes had arisen as to the mode of doing the work, and as to the
prices that ought to be charged therefor, which controversies the
parties not only desired to settle, but to guard against the recurrence
of similar disputes in the future. Under these circumstances, it
would be unreasonable to suppose that the parties to the contract
contemplated a merely temporary agreement which either could
terminate at will. Such an agreement would not furnish adequate
protection to either party against future controversies which both
desired to.avoid. It would not settle for any definite period the com-
pensation to be paid for the services to be rendered by the logging
company, which must have been a matter of vital importance to the
plaintiff, inasmuch as the logging company controlled practically all
the facilities on the Chippewa and Flambeau rivers for driv-
ing and sorting logs. Moreover, an agreement that could be ter-
minated at the pleasure of either party might prove to be a very in-
adequate consideration for the settlement of claims growing out of
past transactions that had been surrendered and discharged when
the contract in suit was executed. Aside from these considerations,
which render it highly improbable that an agreement was contem-
plated which could be terminated at any time, the contract, as made,
contains provisions which clearly indicate that the parties expected
it to continue in force for a period of some years at least. It con-
tained a stipulation that the payments to be made by the plaintiff
should be made “annually at the close of each season’s business.,” It
alsu contained a statement that the contract was entered into “for
the purpose of settling differences and providing for the future,”
which latter clause would be clearly inapt if the contract was entered
into with the understanding that either party might terminate it at
his mere pleasure or convenience. We entertain no doubt, therefore,
of the intention of the parties to make a contract of some years’ dura-
tion, which in the meantime could not be revoked by either party.
Nevertheless, the important question remains whether the contract,
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when considered in relation to the circumstances under which it was
made, furnishes the means of determining its possible duration.
This inquiry is-essential, because, when a contract calls for the rendi-
tion of services, if it is so far incomplete that the period of its in-
tended duration cannot be determined by a fair inference from its
provisions, either party is ordinarily at liberty to terminate it at will
on giving reasonable notice of his intention to do so. Irish v. Dean,
39 Wis, 562; Coffin v. Landis, 46 Pa. St. 426, 430. See, also, Wood,
Mast. & 8. 265, and Mechem, Ag. § 210,

For the reasons that we have already suggested, we have reached
the conclusion that it may be fairly inferred from the terms of the
agreement, and from the circumstances which led to its execution,
that the parties to the instrument intended that it should continue in
force and remain operative as long as the plaintiff was actively en-
gaged in removing the timber from the lands which he then owned on
the head waters of the Flambeau and Chippewa rivers. The fact that
the plaintiff owned lands thus located, and found it necessary to make
use of the Chippewa river as a vehicle of transportation; the fact that
the logging company was engaged in the business of driving and as-
sorting logs, and that it controlled most of the facilities for doing that
work successfully; and the further fact that controversies had arisen,
and were liable to arise in the future as long as the parties occupied
such relation,—were the several circumstances which led to the exe-
cution of the contract. So far as appears, neither the plaintiff nor the
logging company had any intention, when the contract was signed,
of abandoning the business in which they were respectively engaged;
and neither party seems to have anticipated a change in their relations
or in the existing mode of doing business that would render the provi-
siong of the contract inequitable or burdensome for some years to
come. It was doubtless expected that in the course of a few years
the timber on.the lands then owned by the plaintiff would be ex-
hausted; that the conditions that had given birth to the agreement
would then cease to exist; and that on the happening of that event,
and not before, it would cease to be operative. There is nothing in
the provisions of the contract or in the situation of the parties that
would warrant us in holding that it was probably intended that the
logging company should have the right to terminate the contract be-
fore the plaintiff had exhausted the timber on the lands which he then
owned, while there are very persuasive reasons to support the con-
trary view, that it was contemplated by the parties that it should re-
main in force until that event had transpired. It is a fundamental
rule that, in construing a contract, effect should be given to the in-
tention of the parties, and that in ascertaining that intention the court
should place itself, as nearly as possible, in the position that they oc-
cupied when the contract was made. It frequently happens that the
full scope and purpose of an agreement cannot be accurately ascer:
tained without considering the subject-matter to which it relates and
the circumstances under which it was executed. When a case of that
kind occurs, and the necessity arises for going outside of the langaage
employed, for the purpose of ascertaining its meaning or the probable
intention of the parties thereto, a court is always privileged to do so, -
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and may properly consider any fact or circumstance which sheds light
on the transaction. The case at bar is one which, in our judgment,
demands a liberal application of this doctrine. While the parties te
the contract have failed to state how long it should continue in force,
they have, nevertheless, manifested an intention to enter into a busi-
ness arrangement with each other which should last for some years
and until a certain expected event had occurred. We think, there-
fore, that the happening of that event should be held to limit the du-
ration of the contract, and that until such time the logging company
remains bound by its provisions.

A number of exceptions were also taken to the action of the trial
court in admitting testimony. As the case was tried by the court,
without the intervention of a jury, none of these exceptions seem to
us to be of sufficient importance to deserve special notice, save one,
which relates to the introduction of certain scale books that were of-
fered for the purpose of showing the quantity of logs that had been
cut from the plaintiff’s land. The circuit court considered the ad-
missibility of this testimony at some length, and, as we fully concur
in the view taken by the trial court, we cannot do better than quote
the following passage from its opinion:

“The evidence shows that as the logs are cut in the woods they are scaled—
that is, measured to ascertain their contents—by persons known as ‘camp
scalers,” and the measurements are entered upon cards. At the close of tlie
day the measurements thus taken are entered upon the scale book. From time
to time, inspectors visit the eamps, and verify the contents of the scale books
by counting and remeasuring a sufficient portion of the logs to satisfy them
of the correctness of the books. If errors are detected, the book is corrected.
After verification and correction by the inspectors, the scale book is sent to
the owner of the logs, and payment is made to the log cutters and handlers
according to the contents of the book, which is thus made the evidence upon
which the owner of the logs must make payment to his employés. It is clearly
to the interest of the log owner that these scale books shall not show the cut-
ting of any greater number of logs than the facts will justify. 'The mode by
which the entries are made on the scale book is such as to assure accuracy
therein. The parties who cut and haul the logs, and the owner, who is to pay
for the cutting and hauling, act upon the contents of the books, and deem
them to be proper evidence of the facts therein stated. That which is received
and acted upon by persons engaged in any line of business as competent evi-
dence is ordinarily admissible when the same fact becomes a matter of inquiry
in judicial proceedings. It would seem, therefore, that the scale books should
be admitted in evidence, unless it appears that there is better evidence within
the power of plaintiff to produce. It is said that the eamp scalers should have
been hunted up, and their testimony be introduced, in order to show the num-
Ler of logs, and the contents thereof, cut on plaintiff’s land during the time in
sontroversy. What is sought to be proved is the result, in number and quan-
tity, of the logs cut. When the scalers made the count and measurement, two
records thereof were made,—one in the memory of the scaler, the other in the
scale book. Which is now the best evidence? Years have elapsed. The en-
tries on the scale books remain unchanged. They are now just what they
were when originally made. Can the same be said of the record made upon
the memory of the scalers? If the scalers had been produced, and had testified
that in the years past they had counted and measured a large quantity of logs,
and had at the time entered the results upon scale books prepared for the pur-
pose, and that, as they now remembered it, the number and quantity were so
and so, but, upon the production of the scale books, they showed a different
quantity and measurement, which should control? The rule requiring the
production of the best evidence of which the case is susceptible is intended to
guard against fraud and mistake, and to aid in arriving at the truth. That
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evidence which is the least liable to mislead is the best evidence; and it cannot
be maintained that there is more reliable evidence of the number and quantity
of the logs cut upon plaintiff’s land than the scale books wherein the entries
were made from day to day by the camp scalers, and which were revised and
corrected by the inspectors. The books were properly identified, and the in-
spectors who revised them at the different camps testified to their correctness;
and, under these circumstances, I hold that the books cannot be execluded
upon the ground that it appears that there is better evidence adducible upon
the question of the number and quantity of logs cut by plaintiff, and placed
in the waters of the Chippewa and Flambeau rivers.”

For the reasons so well stated by the trial judge, we entertain no
doubt that the scale books in question were properly received in evi-
dence. They appear to have been kept under conditions that were
calculated to prevent mistakes therein, and to insure a high degree of
accuracy. They were also identified by witnesses who were famxhar
with their contents, and whose special duty it was to see that they
were properly and accurately kept. Under these circumstances, we
think that the trial court would have erred if it had excluded the
books on the ground that they had not been sufficiently identified, or
that they were not the best evidence. Finding no error in the action
of the circuit court to which our attention has been specifically di-
rected by the assignment of errors, the judgment of the circuit court is
hereby affirmed.

CUDAHY PACKING CO. v. SIOUX NAT. BANK OF SIOUX CITY.
(Circuit Court of Appeals, Eighth Circuit. August 19, 1895.)
No. 599.

PrACTICE—WATVER OF JURY TRIAr—REV. St. § 649

A statement contained in a bill of exceptlons that the “cause came on
for hearing, and a jury having been impaneled and sworn, and the intro-
duction of evidence baving been commenced, by stipulation of parties
hereto duly entered, the jury was withdrawn, trial to jury waived,” and
the cause referred, is insufficient, where the local practice act permits a
reference to be ordered on oral consent of the parties in open court, to show
that a written stipulation waiving a Jury was filed, as required by Rev.
St. § 649, or to give the appellate court jurisdiction to review errors com-
mitted in the course of the trial. Rush v. Newman, 7 C. C. A. 136, 58 Fed.
158, 12 U. 8. App. 635, followed. -

In Error to the Circuit Court of the United States for the North-
ern District of Iowa.

This was a suit which was brought by the defendant in error, the Sioux
National Bank of Sioux City, Iowa, against the Cudahy Packing Company,
the plaintiff in error, to recover an amount of money which the bank had ex-
pended in taking up and paying certain pig tickets that bad been issued by
the Cudahy Packing Company in payment for hogs by it purchased. For
some months prior to April 22, 1893, an arrangement had existed between the
Union Loan & Trust Company of Sioux City, Iowa, and the Cudahy Packing
Company, by virtue of which the trust company was under an obligation to
pay such checks or pig tickets (so termed) as the packing company issued
for hogs purchased at the stock yards in Sioux City, Iowa. At the close of
each day’s business the packing company gave to the trust company a voucher
for the total amount of pig tickets issued by the former company during the
day, which voucher contained the statement, printed across its face, that
“when approved, dated, and signed, this voucher becomes a draft on the
Cudahy Packing Company of South Omaha, Nebraska, payable through the



