
SHAINWALD t1. DAVIDS. 701

Bound National Bank is not a party to this suit. The truth of the
allegations in this regard involves the jurisdictional question.
The court must proceed far enough into the merits of the case to
enable it to decide that question. Ward v. Arredondo, supra.
And, until it can do so, it is a matter of the very first importance to
the complainant that the property or fund in dispute should be
kept inviolate and in statu qno. Otherwise, if he should finally be
held entitled to l'ecover, any diversion or diminution of the fund
might be to his irreparable injury, as alleged in the bill. In Great
Western Ry. Co. v. Bil'mingham & O. J. R. Co., 2 Phil. Oh. 602, Lord
Cottenham said:
"It is certain that the court wlll, In many cases, Interfere and preserve

property In statu quo during the pendency of the suit In which the rights are
to be decided, and that without expressing, and often without having the
means of forming, any opinion as to such rights. • • • It Is true, the com't
will not so interfere if It thinks that there is no real question between tile
parties; but, seeing that there is a substantial question to be decided, it wID
preserve the property until such question can be regularly disposed ot."
See, also, Glascott v. Lang, 3 Mylne & C. 455.
The court must accept the averments of the bill as true until the

contrary is established. As they appear, they are sufficient to
justify the continuance of the restraining order. The objections
to the bill and ordel' are, therefore, overruled. and the further
hearing of the order continued.

SHAINWALD T. DAVIDS et al.
(DIstrict Court, N. D, Callfornla. August 29, 1895.)

No. 262.

1. PRACTICE-SUBSTITUTED SERVICE,
A party to a suit which, as to him, Is an original proceeding, cannot be

brought before the court, In a jurisdiction foreign to bis residence, by suo-
stituted service of process upon a law firm retained. by bim to represent
him in case it sbould be necessary for bim to appear voluntarily, but wbo
are not bis general agents or representatives.

.. PRACTICE.
Substituted service cannot be made upon a law firm retained to repre-

sent a nonresident party, but who are not his general agents or repre-
sentatives.

Bill in equity. Motion to set aside substituted service on the
Puget Sound National Bank of Seattle, state of Washington. Mo-
tion granted.
Rothchild & Ach, for the Puget Sound National Bank.
James L. Crittenden (M. T. Moses and S. M. Van Wyck, Jr., of

counsel), for complainant.

MORROW, District Judge. By the amended bill in equity, filed
April 22, 1895, the Puget Sound National Bank of Seattle, Wash.,
was formally made a party, being substituted for John Doe. It
being a nonresident of this district, it was sought to bring it be-
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fore the court by substituting the service of the alias subpoona on
Messrs. Rothchild & Ach, a law firm of the city of San Francisco.
The order for this substituted service was made upon the affidavit
of one Levy, who deposed that Messrs. Rothchild & Ach
had been retained by the Puget Sound National Bank to represent
them in this controversy. Rothchild & Ach have· appeared spe-
cially, and move to set aside the service made on them for and in
behalf of the bank, on the ground that the court was without juris·
diction to enter such an order, and that such service was illegal,
invalid, and improper. The question presented for decision by
this motion is whether the court can bring the Puget Sound Na-
tional Bank, of the state of Washington, before it by substituting
service of the alias subp;oona on a law firm of this city, alleged to
have been retained by the bank to represent it in this suit. While
resort may be had to substituted service, in order to compel par-
ties to appear before the court, through some legal and acknowl-
edged representative, yet this is done only in exceptional cases.
The practice itself is now well settled, but its use has been con-
fined, as a general rule, to cases where the defendant has abscond-
ed to escape service, or has concealed himself, or cannot be found,
or has a legal and acknowledged general agent or representa-
th-e within the jurisdiction of the court; also, upon bills to re-
strain actions at law, or to reform instruments which are the ba-
Bis of actions at law, or, under certain circumstances, upon cross
bills. In the three last instances, service upon the attorneys who
appeared for the parties in the actions at law, or, in the case of a
tross bill, who appeared for the complainant in the original bill,
is held to be sufficient for all purposes to bring the party before
the court. The following- authorities, English and American, estab-
lish the general proposition: Sergison v. Beavan, 9 Hare, Append.
29; marg., 16 JUl'. 1111, Stewart, V. C.; Hope v. Hope, 4 De Gex,
:.\1. & G. 328; Hobhouse v. Courtney, 12 8im. 140, 6 Jur. 28; Webb
v. Salmon, 3 Hare, 251, 255; Cooper v. Wood, 5 Beav. 391; Wey-
mouth Y. Lambert, 3 Heav. 333; Pulteney v. Shelton, 5 Ves. 147;
Hunt v. Lever, 5 Ves. 14; BaKer v. Holmes, 1 Dickens, 18; Thom-
son v. Jones, 8 Ves. 141; Carter v. De Brune, 1 Dickens, 39; Hyde
v. Forster, 1 Dickens, 102; Lady Carrington v. Cantillon, Bunb.
107; Dunn v. Clarke, 8 Pet. 1; Logan v. Patrick, 5 Cranch, 288;
Herndon Y. Ridgway, 17 How. 424; Rubber Co. v. Goodyear, 9
Wall. 807; Hitner v. Suckley, 2 Wash. C. C. 465, Fed. Cas. No. 6,543;
Eckert v. Bauert, 4 Wash. C. C. 370, Fed. Cas. No. 4,266; Ward v.
Seabry, 4, Wash. C. C. 426, Fed. Cas. No. 17,161; Shainwald Y. Lewis,
5 F'ed. 517; Id., 6 Sawy. 585; Bowen v. Christian, 16 Fed. 729;
Bartlett Y. Sultan of Turkey, 19 Fed. 3M); Fidelity Trust & Safety
Vault Co. v. Mobile St. Ry. Co., 53 Fed. 850; Abraham v. Insurance
Co., 37 Fed. 731. I have been referred to no authority which lays
.down the proposition that a party who is a nonresident, and who
does not come within any of the classes above referred to, and who
has no regularly constituted and acknowledged agent within the
district where suit is brought, can be effectually and legally served
with process of subpmna by substitution. The T'uget Sound Na-
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tional Bank is a nonresident of this district. It has no general
agent or representative attending to its affairs in this district, upon
whom service can be had. While it may be true, as deposed in
the affidavit, that the firm of Rothchild & Ach has been retained to
represent the bank in this suit, should it be necessary for it to ap-
pear voluntarily to protect its interests, yet this does not ipso facto
make such law :firm agents for the purpose of receiving service of
the subp93na issued on this bill. The proposition is well stated in
Fast. Fed. PI'. § 96, p. 155. The author says:
"Independently of an\}" express statutory authority, there is no power in a

court of equity to order actual personal service to be effected upon a defend-
ant beyond its territorial jurisdiction; but, in a few cases. such courts han
for more than a century assumed the power of ordering service to be made
within their jurisdiction upon some person for the absent def,endant, and have
treated such service as valid. In suits to stay proceedings at law in the
same court, the service of a subpcena upon the attorney of the plaintiff at
law may be allowed, and will then bind the latter, if he be beyond' the terri-
torial jurisdiction of the court. A similar practice WOUld, in all probability,
be allowed in serving process under bills not original,-namely, bills of re-
vivor, supplemental bills, and bills of revivor and supplement,-which are
nothing more than continuations of the suits upon which they operate."

It is claimed by the counsel for complainant, in support of the
substituted service upon Messrs. Rothchild & Ach, that this suit
is merely ancillary and subsidiary to the original suit No. 221 (6
Fed. 753), and the ancillary suits growing out of case No. 221 which
have occupied the attention of this court for now 16 years past, and
whose ultimate object is to recover the assets of the bankrupt firm
of Schoenfeld, Cohen & Co. fraudulently obtained by Harris Lewis,
as adjudged by the former decrees of this court, aud now alleged
to be held and concealed by him. While the palpable purpose of
the present bill is to reach certain personal property in the hands
of Lewis and others, alleged to be proceeds or profits of the assets
of Schoenfeld, Cohen & Co., and while, as to Lewis, the present bill
is in the nature of a continuation of the original suit, still, as to the
Puget Sound National Bank of Seattle, it is an original proceeding.
This is the first attempt to bring it into this litigation. The rea-
sons that would justify the service by substitution of the subpcena
on Harris Lewis, the original defendant, were he out of the juris-
diction of the court, would, obviously, not obtain as to the Puget
Sound National Bank of Seattle, an entirely new party, and a
stranger to the former proceedings. Bowen v. Christian, snpra;
Christmas v. Russell, 14 Wall. 69, 80. This point was definitely set-
tled in Dunn v. Clarke, 8 Pet. 1. In that case, it was held, upon a
bill to enjoin a judgment at law recovered in the circuit court
against the representative of the plaintiff, that if other parties are
made by the bill, and different interests involved, the bill is, as io
them, an original suit, and the jurisdiction of the court must de-
pend upon their liability to be sued by the plaintiff, as in other
cases. Under this view of the law, I do not see how the Puget
Sound National Bank of Seattle, Wash., not transacting business or
having a regularly constituted and acknowledged agent in this dis-
trict, can be brought before the court by means of a substituted
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service upon a law firm claimed to have been retained for the pur-
poses of representing it in this suit. The motion to set aside the
substituted service will, therefore, be granted.

SHAINWALD v. DAVIDS et al.
(District Court, N. D. California. September 11, 1895.)

No. 262.
JUSISDICTJON OF FEDERAL COURTS-FoREIGN INSURANCE COMPANIES.

A foreign insurance company wWch. in compliance with the laws or a
state, has appointed an agent therein upon whom service may be made
(Pol. Code Cal. § 616), is to be considered an "inhabitant" of the state
within the meaning of the judiciary act of 1887-88, and may be sued
therein in the federal courts.

'l'his was a bill in equity by Herman Shainwald, as in
bankruptcy of the firm of Schoenfeld, Cohen & Co., and of the in-
dividual members thereof, against D. S. Davids, I. J. Lewis, and
various other defendants, including the Home Insurance Oompany,
a corporation organized under the laws of the state of New York.
See 69 Fed. 687, 701. The Home Insurance Company moves to dis-
miss the bill, as against it, for want of jurisdiction.
James L. Orittenden (M. T. :Moses and S. M. Van Wyck, Jr., of

counsel), for complainant.
E. W. McGraw, for Home Ins. 00.

MORROW, District Judge. This is a motion by counsel for the
Home Insurance Company to dismiss the action as against said
company. The motion is made on the ground that it appears by
the bill of complaint that the Home Insurance Company is a r.or-
poration organized and existing under the laws of the state of
New York, and, for that reason, cannot be sued in the Northern
district of California. The allegations of the bilI to which this
objection is directed must be considered in connection with an-
other allegation, as follows:
"That, at all the times in this bill mentioned, each and all of said agents,

managers, and resident secretary was and were, and now are, by said re-
spective corporations, duly authorized, empowered, and appointed by said re-
spective corporations as and to be the general agent of said several corpora-
tions, and to manage, conduct, and carryon, in the name, and on behalf,
and as the act of said respective corporations, all the business, affairs, and
property of said corporations, and particularly the business of fire insurance,
in the states of California and Washington, and in the other states and terri-
tories in the United States and west of the Rocky Mountains, and to have,
and having, full charge and control of all thereof, and the custody and con-
trol of all the property and funds of said several corporations respectively,
and particularly their funds for the payment of losses under their said several
policies; and all said agents were to, and at all said times uid, and now do.
reside in the Northern, district of California; and each and all of said cor-
porations at all said times complied, and now do comply, with the laws of the
state of California l'egulating and providing for the carrying on of business.
and particularly of the fire insurance business, in said state, by foreign cor,
porations; and at all said times each of said agents, managers, and resident


