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of loss: The law presumes that this agreement does not refer to
a loss by the carrier's negligence.
For these reasons I think there should be a reversal of the de-

cree below, and a decree for the libelant for the whole value of
his goods.

NORTHERN PAC. R. CO. v. SMITH.
(Circuit Court of Appeals, Eighth Circuit. August 19, 1895.)
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RES .JUDICATA-AcTION TO RECOVER REAL PROPERTY-SUBSEQUENTLY AOQUIRED

TITLE.
In an action to recover real property, brought under the Code of North

Dakota, which has abolished the fictions ot the old action of ejectment,
the judgment is a bar to a sUbsequent action only when the titles and de-
fenses are the same, and is therefore not a bar Where the defense is found-
ed on a title acquired subsequent to the jUdgment, and which was not and
could not have been set up in the earlier action.

In Error to the Circuit Court of the United States for the District
of North Dakota.
C. W. Bunn and F. W. M. Cutcheon, for plaintiff in error.
H. F. Stevens, for defendant in error. .
Before CALDWELL, SANBORN, and THA Circuit Judges.

SANBORN, Circuit Judge. This was an action brought by the
defendant in error, Patrick R. Smith, against the Northern Pacific
Railroad Company, the plaintiff in error, for the possession of certain
lots in the city of Bismarck, in the state of North Dakota, and for
damages fo,r withholding the same. It was tried by the court upon
an agreed statement of facts, arid judgment was rendered for· the
defendant in error. This was the second trial of the case. On the
first trial a judgment was rendered for the plaintiff in error, which
was reversed in this court at the May term in 1893. In the opinion
then rendered, which is reported in Smith v. Railroad Co., 7 C. C. A.
397, 58 Fed. 513, all the issues are stated, and the views of this court
upon all the alleged errors of law now assigned except one are ex-
pressed. We adhere to the conclusion then reached, and refer to
that opinion for the grounds of our decision.
'l'lhe alleged error which was not considered in that opinion is that

the court below refused to admit in evidence the pleadings and judg-
ment in an action between the parties to this action, through which
the railroad company recovered possession of a part of the property
in controversy in 1878. In its complaint in that action the railroad
company alleged,that in May, 1873, "it became seised, for the use and
purpose of a right of way," of that portion of the property in ques-
tion which is described in the complaint in that action, and that the
defendant in error, Smith, was unlawfully in possession of it as ten-
ant of other parties who entered as trespassers and were defendants
in that action. The defendant in error filed a general demurrer to
that complaint. The company moved for judgment on the demurrer
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as frivolous, and it was granted on January 31, 1878.: This was the
record that was rejected by the court below as immaterial. Testi-
mony tending to prove that the property described in that record was
a part of the lots in controversy in this action was also offered, and
rejected by the court on the same ground. The ground on which it
is contended that these rulings are erroneous is that this record and
testimony proved that the title to the property described in the com-
plaint in that action was res adjudicata. between the parties to this
action, and that the judgment rendered in 1878 constituted a bar to
the recovery of the property described in it by the defendant in error
in this action. The argument is that it was alleged in the complaint
in that acti()n that the railroad company was "seised in fee, for the
use and purpose of a right of way," of the real estate described in it;
that the judgment was an adjudication that it was so seised, and
that that decision barred the defendant in error from contesting that
question in this action. This view of the case, however, overlooks
two decisive facts disclosed by this record: (1) That the defendant
in error did not acquire the title on which he founds this action until
more than a year after that judgment was rendered; and (2) that the
question whether or not the railroad company was seised in fee or
otherwise of the property in question was not put in issue, and was
not tried in the former action. The only question tried was that
raised by the demurrer,-whether or not the railroad company was
entitled to posseRsion of the property if it was seised in fee for the
purpose of a right of way, and the defendant was wrongfully in pos-
session as the tenant of trespassers. The general rule is that, when-
ever the same question has been in issue, has been tried, and judg-
ment has been rendered, that judgment is conclusive in a subsequent
action between the same parties and their privies. This rule gOY-
erns actions for the recovery of the possession of real estate in the
state of North Dakota, for the fictions of the old action of ejectment
at common law were abolished in that state and in the territory
which it succeeded before either of these actions was brought, and
the real parties in interest were required by the Code of that terri-
tory and state to be the parties to these actions. Code Civ. Proc.
Dak. T. §§ 33, 34, 74, 635, 651 (Rev. Code Dak. T. 1877; Compo Laws
Dak. T. §§ 4830, 4832, 4870, 5449-5465). But under this rule the
former judgment is not conclusive of questions that could not have
been and were not tried and determined between these parties in the
earlier action. In actions for the recovery of real property under
this Code the former judgment is a bar when the titles and defenses
are the same in both actions, but it is not a bar to a subsequent ac-
tion or defense founded on a title that was not and could not have
been interposed in the earlier action. Hence an action or defense
founded upon a title acquired by either of the parties subsequent
to the judgment is in no way affected by it, because it could not
been tried or determined by the former judgment. A stranger to the
carlier action could maintain against any of the parties to it any
title or right which he held when the judgment was rendered, or
which he acquired subsequent to its date. Any of the parties to the
action, therefore, may, after the. judgment, acquire any right Oi' title
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to the property he can obtain, and may maintain it against the par-
ties to the former action with the same force and effect as a stranger.
A judgment in an action for the recovery of real property is not a

, bar to a subsequent action brought or defense interposed by either of
the parties to it when that action or defense is founded on an after-
acquired title. Barrows v. Kindred, 4 Wall. 399; Hardy v. Johnson,
1 Wall. 371; Foster v. Evans, 51 Mo. 39; Mahoney v. Van Winkle,
33 Oai. 448, 457; Emerson v. Sansome, 41 Oai. 552; Black, Judgm.
§ 656; Freem. Judgm. §§ 301, 302. The title of the defendant in
error in this action was acquired subsequent to the former judgment
The question in this case was whether or not this after-acquired
title was superior to the alleged title of the plaintiff in error. That
question could not have been, and was not, tried in the former ac-
tion, and therefore the pleadings and judgment in that action were
immaterial, and were rightly rejected. The judgment below must
be affirmed, and it is so ordered.

TAYLOR-CRAIG CORP. v. RAGE.
(Circuit Court of Appeals, Eighth Circuit. August 12, 1895.)

No. 544.
1. REVIEW ON ERROR-REFUSAl, TO DIRECT VERDICT-DEFECTIVE RECORD.

A refusal to direct a verdict for defendant at the conclusion of the evi-
dence cannot be revieWed where the bill of exceptions only purports to
give the substance of the testimony in narrative form, concluding with the
words "Testimony closed"; for this does not show affirmatively that all
the evidence is set forth, and in the absence of such a showing the court
must presume that there was evidence to support the verdict.

2. MASTER AND SERVANT-DANGKRODS MACRINEHy-ASSUMPTJOK OF RISKS.
An emploYtl engaged in whitewashing the ceiling of a factory was in-

jured by catching his sleeve in the set screws projecting from the coup-
ling of a rapidly revolVing shaft. In charging the jury, the court said
that it was "claimed" that plaintiff could not see the set screws, when
working near the shaft, and that under these circumstances he assumed
only the risks of working near a revolving shaft and coupling which were
smooth. Plaintiff had testified that a few days before the accident he saw
the shaft in course of erection, and observed that it was being put up in
sections, which would necessitate the use of couplings; that, when he
went to work near the shaft he noticed the coupling, and saw that it was
in rapid motion; and that he tried to keep away from it, and was afraid
he might get hurt if he touched it. Hela that, in view of this testimony.
the jury might well have inferred that he knew the shaft and coupling
were not entirely smooth, for which reason the court's charge was mis-
leading and erroneous.

In Error to the Circuit Court of the United States for the District
of Minnesota.
T. T. Fauntleroy (Otto Kueffner and J. N. Searles, on the brief),

for plaintiff in error.
John W. Arctander filed brief for defendant in error.
Before CALDWELL, SANBORN, and THAYER, Oircuit Judges.

THAYER, Circuit Judge. This was a suit for personal injuries
which were sustained by Nels Hage, the defendant in error, while


