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SA$'ORD v. POl!) et al. (two cases). Ii'ARGO v. SAME. PLATT v. SAMK
(Circuit Court of Appeals, Sixth Circuit. July 15, 1895.)

Nos. 321, 322, 324, 325.
1. OF 'l'AX

A court Of eguity has jurisdiction, on t)le ground of avoiding a multi-
plicity of suits, of a bill brought by an express or telegraph company to
enjoin a state board of appraisers from certifying to numerous county
audItors an alleged illegal assessment of complainant's property for pur-
poses of taxation.

2. FEDERAL COURTs,-l!'OLLOWING STATE DECISIONS - CONS'rITUTIONALITY OIl'
STATE STATUTES.
Where a federal circuit court had declared a state statute void as con-

travening a state constitution, but afterwards the state supreme court
sustained the validity of, the statute, held, that the federal court, in a case
involving no rights of contracts entered into on the faith of its prior de-
cision. was bound to follow the state decision.

S. OF STATE. DECISIONS-FRIENDI>Y SUI'l's.
"The fact that a decision of a state supreme court in relation to the con-
stitutionality of a state statute was rendered in a friendly suit, made up
in as sUlllmary a way as possible, for the purposes of a test case, does
not in any way impair its authority in the federal courts.

4. CONSTITUTIONAL LAW-DUE PROOESS-AsSESSMENTS FOR TAXATION.
A state statute prOViding for the assessment of the property of tele-

graph, telephone, and express companies by a state b03.1'd of appraisers
(Act Ohio, April 27, 1893; the "Nichols Law") Is not to be held void for
want of due process of law, where, as construed by the highest court of
the state, it gives to such companies a right to be present before the board
and be heard in the matter. 64 Fed. 9, affirmed.

5. SAME-TAXATION OF 'fELEGRAPH AND EXPRESS COMPANIES-METHODS OF As-
SESSMENT.
A state law imposing a tax on telegraph, telephone, and express com-

panies Is not invalid, under the constitution of the United States, either
because the assessment is made on propeliy largely used in interstate
commerce, or because the rule of assessment reguires the property of the
company to be valued as a unit profit-producing plant, or because the as-
sessors are required to look to the value of the capital stock as one factor
in determining the assessment.

6. SAME.
The Ohio statute known as the "Nichols Law" (Rev. St. § 2778a), which

relates to the taxation of telegraph, telephone, and express companies,
and r,egulMes the ·mode of appraisement, Is not void under the constitu-
tion of OhiO, nor (accepting the constl"Uctlon placed upon It by the su-
premecourt of Ohio, State v. Jones, 37 N. Eo 945) does it contravene any
provision of the constitution of the United States. 64 Fed. 9, affirmed.

Appeals from the Circuit Court of the United States for the East-
ern Division of the Southern District of Ohio. .
These suits were brought to enjoin the assessment of taxes against the

Adams Express Company for the 1893 and 1894, and the American Ex-
press Company and the United States Express Company for the year 1894.
The defendants are Ebenezer W. Poe, auditor of the state of Ohio, John K.
Richards, attorney general of the state of Ohio, and William T. Cope, treas-
urer of the ·state of Ohio, and compose a board of tax appraisers for the as-
sessment of telegraph, telephone, and express companies, under an act of the
Ohio leg>islature passed April 27, 1893, and lmown as the "Nichols Law."
To the several bills demurrers were filed, which, on full argument, were
finally sustained, and the bills dismissed. The complainants have severally
perfected appeals and assigned errors. '.rhe ground upon which the suits all
proceed Is, in SUbstance, that the assessments complained of, and the scheme
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()f taxation embodied in the Nichols law, under which the assessments were
made, are void as in contravention-First, of the constitution of Ohio, which
provides that all property, shall be taxed according to its true value in money
by a uniform rule, and that the property of corporations shall be taxed "the
same as the property of individuals" (Const. Ohio, art. 12, § 2, and art. 13, §
4); second, "of the constitution of the United States, because the effect of the
rule of valuation prescribed by the statute and allopted in these particular
assessments is, not to confine the tax to the property of the companies within
the state of Ohio, but to tax something else which is not within the state of
Ohio, and therefore to take the property of the companies without due process
of law, and that the scheme, as a special one applied to these special agencies
of interstate commerce, imposes an illegal burden upon that commerce";
third, complainants also contend that, if the Ohio statute be valid under both
the constitution of Ohio and of the United States, the. assessments are never-
theless void, because the assessments made were arbitrary and illegal, in that
the assessors did not follow the statute or pursue any definite mode of valua-
tion. Upon a first hearing before Circuit Judge Taft, the demurrers of the
defendants were overruled, and defendants required' to answer.. The ground
upon which Judge Taft proceeded was-First, jurisdiction In equity was
predicated upon the ground tbat a multiplicity! of suits would result unless
the defendants should be restrained from certifying their assessments to the
auditors of 87 counties, within each of which the defendants had property;
second, that the Nichols law, under which the assessments had been made,
w:1s void as in conflict with the constitution of the state of Ohio. '£he opinion
of the court upon these questions is reported in til Fed. 449. Before answers
were filed, a suit involving the constitutionality of this legislation was de-
cided by the supreme court of Ohio, and the validity of the law under the
Ohio constitution sustained. State v. Jones, 37 N. E. 945. Upon the filing of
this opinion by the Ohio court, Judge Taft granted a rehearing, and sus-
tained the demurrers of defendants, upon the ground that the decision of
the supreme court of Ohio as to the construction of the Nichols law and its
validity under the constitution of Ohio was conclusive upon the courts of
the United States. A very convincing opinion upon this aspect .of the ques-
tion was filed, and is reported in 64 Fed. 9. A further argument was heard
before Judge Taft upon the question as to whether the state board of as-
sessors had enforced the Nichols law according to the construction placed
thereon by the supreme court of Obio. Upon the latter hearing it was agreed
that the bills of the several complainants be treated as amended by
the incorporation therein of the facts which had been made to appear by the
two affidavits of the defendant Poe as to the manner in which the amount of
the several assessments had been reached. The learned circuit judge, upon
the bills as thus ,amended, was of opinion that the board of assessors had
kept "well within the law" as construed by the Ohio court. He therefore
sustained the demurrers and dismissed the several bills.
Ramsey, :Maxwell & Ramsey, for plaintiffs.
J. K. Richards, Atty. Gen., and Thos. McDougall, for defendants.
Before LURTON, Circuit Judge, and SEVERENS and HAM-

MOND, District Judges. '

After the foregoing statement 01' the case, the opinion of the court
was delivered by LURTON, Circuit Judge.
If the assessments complained of be illegal, for any reason, the

jurisdiction of a court of equity to enjoin the defendants from certi-
fying them to the several county auditors of the state seems to be
clear, upon the ground that a multiplicity of suits would result un-
less the assessment be enjoined before the assessors shall certify
to each county auditor the proportion of the gross assessments col-
lectible by each county auditor under the scheme of! apportionment
among the counties provided by the act. 'fo require the complain-
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ants to pay each of the numerous county auditors, and then sue to
recover, or to enjoin each, would be most oppressive. We think,
therefore, that the jurisdiction asserted in the bill, of avoiding a
multiplicity of suits, was a sufficient ground to support the original
bill, as well as the bills subsequently filed to enjoin the tax of 1894,
assessed after the jurisdiction in the original case had attached.
Cnmmings v. Bank, 101 U. S. 153-157; State Railroad Tax Cases,
92tJ. S.575....618; Express Co. v. Seibert, 142 U. S.339-348, 12 Sup.
Ct. 250; Shelton v. Platt, 139 U. S. 591-599, 11 Sup. Ct. 646; Mar-
shall v. Holmes, 141 U. S. 589, 12 Sup. Ct. 62; Express Co. v. Poe,
61 Fed. 470.
The question as to the constitutionality of the Nichols law under

the Ohio constitution must be regarded as conclusively settled for
this court by the opinion of the highest court of the state of Ohio,
as announced in the case of State v. Jones, heretofore cited. The
objection that this court ought not to feel precluded by the opinion
of the Ohio court, by reason of the made-up character of the suit in
which that opinion was announced, is not satisfactory. It is true
that the circuit court of the United States first obtained jurisdic-
tion of the question as to the validity of the Nichols law under the
constitution of Ohio, and that that court, in a very vigorous and per-
suasive opinion, concluded that the Nichols law contravened the
constitution of Ohio, and was therefore invalid. The courts of Ohio
had not theretofore passed upon the question, and the circuit court
could not escape the duty of determining for itself the true meaning
and construction of the constitution of Ohio, so far as involved by
the mode of assessment provided by the Nichols law. Before a final
decree had been rendered, the supreme court of Ohio, in a case in-
volving the validity of the same law, announced a contrary opinion,
and held the Nichols law, as construed by the same court, an entirely
valid law, 80 far as it was supposed to be affected by the state con-
stitution. Under the circumstances of this case, we think the duty
of the circuit court was to accept the opinion of the Ohio court as
conclusive, and to render judgment accordingly. ,The case before
it involved no rights or contracts between individuals which had
been entered into upon the faith of earlier and conflicting decisions
of either the. courts of the United States or of the state, and there-
fore presented no question such as arose in Burgess v. Seligman,
107 U. S. 32, 2 Sup. Ct. 10, or Carroll Oo.v. Smith, 111 U. S. 556, 4
SUI). Ct. 539, or Douglass v. Pike Co., 101 U. S. 677, or Rowan v.
Runnels, 5 How. 134. Where the construction Oir validity of a state
statute does not involve rights acquired upon the faith of earlier
and conflicting decisions, it is the clear duty of federal courts to
accept and adopt the decisions of the highest court of a state in re-
spect to the construction and conformity of state laws to the con-
stitution .of the state. The decision of such questions properly be-
longs to the highest courts of the state. We entirely concur with
the opinion of the circuit judge upon this question, who said:
"Here iB not involved the validity or construction of a law on the faith

of which indivIduals have made contracts. advanced money. or incurred lia-
bility. We have here simply a tax law fixing the obligation of artificial
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persons or a certain class to contribute to the support or the state. In
respect of such a law. it would be anomalous and absurd to have a diversity
of rulings between the state and federal courts. The intolerable result of
such a diversity would be that companies who could invoke the jurisdiction
of the federal court would not pay the tax, while all those who could not
invoke that jurisdiction woula be compelled to pay it. There is nothing in
the decisions of the supreme court of the United States which gives the
slightest warrant for supposing that, in the case of a state tax law, it would
not follow the decision of the supreme court, whenever rendered, and how-
ever divergent from its own views the conclusion, provided no federal ques-
tion was involved. IIlI the State Railroad Tax Cases, 92 U. S. 575, 617, I3UL
the circuit court of the United States held that a tax law of Illinois was
invalid because in violation of the state constitution. Before the cases
reached the supreme court of the United States on appeal, the supreme court
of the state decided that the law was valid. The circuit court decree was ac-
cordingly reversed. It is true that in that case the supreme court of the
United States concurred with the state court on the merits. but Justice
Miller used this language: 'But if, for no other reason, we should reverse
the decrees of the circuit court in these cases because the same questions
involving the considerations urged upon us here have been decided by the
supreme court of the state of Illinois in a manner which leads to the reversal
of these. oil oil oil As the whole matter, then, concerns the validity of a state
law as affected by the constitution of the state, that question and the other
one of the true construction of that statute belong to the class of questions
in regard to which this court still holds, with some few exceptions, that the
decisions of the state courts are to be accepted as the rule of decisions. for
the federal courts. It is, nevertheless, a satisfaction that our judgment con-
curs with that of the state court, and leads us to the same conclusions.' In
Bauserman v. Blunt, 147 U. S. 647, 13 Sup. Ct. 466, Moores v. Bank, 104 U.
S. 625, and Green v. Neal's Lessee, 6 Pet. 291, the supreme court reversed
the ruling of the circuit court as to the effect of a state statute of limitation
solely because, after the decision by the circuit court, the supreme court of
the state had given the statute a different construction. In Stutsman Co.
v. "Wallace, 142 U. S. 293, 12 Sup. Ct. 227, a case involV'ing the construction
of the tax laws of the territory of Dakota, the supreme court of the territory
took one view. The case was carried to the supreme court of the United
States for review. Meantime the territory had become a state, and the state
supreme court reversed the ruling of the territorial court. 'l'he federal su-
preme court thereupon reversed the judgment of the territorial court in
deference to the decision of the state court. See, also, Suydam v. 'Williamson,
24 How. 427, and Fairfield v. Gallatin Co., 100 U. S. 47."
The suggestion that the opinion of the Ohio court should not be

followed, because the suit in which it was announced had manv
features of a moot-court case, cannot be seriously entertained.
facts do show that a case was made up for the purpose of obtaining
the opinion of that court in as summary a way as possible, and that
it was intended as a test case. The facts now relied upon to de-
stroy the effect of the decision were also made known to the Ohio
court. The conclusion that court reached was that the case was
one fair'ly under its jurisdiction, and that the validity of the Nichols
law nnder the Ohio constitution was presented in a way to give
jurisdiction and demand decision. That it was in reality a friendly
suit does not detract from the weight of the court's opinion as an
opinion. The case was argued and duly considered. Opportunity
was given the present able counsel, then and now representing the
complainants, to appear and argue the case. We think that due
l'espect for the high tribunal who heard and decided the case re-
quires that we shall accept its judgment that the case was not a

I
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moot case, but was one entitled to be heard and decided. This was
the conclusion of the circuit court, and meets our approval.
Being of opinion that the decision of the supreme court of the

state removes from this case all questions of conflict between the
act and the constitution of the state, there remains for consideration
the question as to whether there is in the act, as construed by the
statEl court, or as adm,inistered, any violation of rights secured by
the federal constitution to the complainants. The law under which
the assessments complained of were made is entitled: "An act to
amend and supplement sections 2777, 2778, 2778a and 2780 of the
Revised Statutes of Ohio." Section 2778a is the only one which
needs to be set out, and is as follows:
"Sec. 2778a. Every express, telegraph and telephone company embraced In

section 2777, whether chartered by the laws of this state or by any other state
or country, doing business in this state, shall, annually, between the first and
tenth day of May, return to the auditor of state under the oath of its treasurer,
the amount of its capital stock, its place of business, the par value and market
value (or if there be no market value, then the actual value) of its shares at
the time of said return. The return' shall also contain a statement in detail
of the entire real and personal property of said company, and where located,
and the value thereof as assessed for taxation; the telegraph and telephone
companies shall, in addition thereto, return the whol€! length of their lines,
and the length of so much of their lines as is without and as is within the
state of Ohio, which lines shall include wbat said telegraph and telephone
companies control and use under lease or otherwise; and said board of ap-
praisers and assessors shall, in the determining the value of the property of
said companies in this state, to be taxed within the state and assessed as
herein provided, be guided by the value of said property as determined by
the value of the entire capital stock of s3;id company, and such other evidence
and ruleS as will enable said board to arriv& at the true value in money of
the entire property of' said companies within the state of Ohio, in the pro-
portion which the same bears to the entire property of said company, as de-
termined by the value of the capital stock thereof, and the other evidence
and ruleS as aforesaid. Express companies shall, in malring said returns,
include therein, as a part thereof a statement of their entire gross receipts
for the year ending the first day of May, of the business done within the state
of Ohio, giving the receipts of each office in said state, and the location
thereof for said year,"
By section 2'{80b, the assessors are required to deduct from the

total value of the property of said companies, as ascertained and
determined by section 2778, the valuation of any and all real estate,
as llssessed for taxation, situate in the state, and on which said
companies pay taxes.
All of the complainant companies are corporations of states other

than Ohio, and each has its principal ofli.ce in another state. The
questions presented by each separate bill are in substance the same.
For purposes of convenience, we shall consider the averments in the
bill of the Adams Express Company as presenting substantially the
ground for relief made by each of the other complainants. That bill
avers that much the greater part of its business done in Ohio is in
the transportation of goods, wares, and merchandise from points
within the state to points in other states, and from points without
the state to points within; that it owns no line of railroad in the
state of Ohio, but conducts its business under contracts with the

of such ra.ilroads; that it owns no real estate in the state,
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except such as is used for stabling horses used by them in the col-
lection and distribution of goods, wares, and merchandise, and that
the personal property within the state consists entirely of office fur-
niture, and tools, horses, and wagons; that the actual cash value of
its personal property in the state of Ohio in 1893 did not ex.ceed the
sum of $53,500, and that the total value of its real estate within the
state does not exceed $25,170, and that all taxes on this real prop-
erty have been paid; that the assessment for 1893 made against the
said company was $<1(;0,033.38; that the whole number of shares in
the said company is 120,000, and that the market value of the shares
ranged during the year preceding from $1.40 to $1.50 upon the dollar,
a price which the bill avers is greatly in excess of the actual value
of all the property of said company. It avers that the scheme of
taxation set forth in the act, "while professing to require the taxa-
tion of property in the state of Ohio, does not in fact do so, inas-
much as it directs the said board of appraisers and assessors, in
ascertaining and assessing the value of the property of express com-
panies in Ohio, to be 'guide"tl by' and to 'determine the value' of the
company's property in the said state 'by the value of the company's
capital stock.''' It also alleges that the value of its capital is fixed
and determined by the nature, extent, and uses of its property, not
only in Ohio, but in many other states of the United States, arid by
the skill, diligence, fidelity, and success with whieh its business is
conducted in all these states; that it employs many thousands of men,
who are constantly engaged as messengers in carrying goods, wares,
and merchandise from one part of the country to another, and other-
wise, and that its income is largely the result of their efforts; that
it "owns valuable securities of other companies, and holds valuable
contracts and business arrangements with other corporations, and
all of these, none of which are held and owned in the state of Ohio,
and many of them not taxable at all, together with the good will
which it has earned in the course of more than fifty years of service
to the publicin said business, go to make up the value of the shares
of its capital." It further complains that the act does not provide
a method for taxation of property according to its true value in
money, "but is really an attempt to enforce against express, tele-
graph, and telephone companies the payment of a tax for the privi-
lege of doing business within the said state by placing a fictitious
value upon their property"; "that the said pretended law is a tax
upon interstate commerce, inasmuch as it attempts to establish an
artificial and fictitious basis for the valuation for taxation of the
property of your orator in this state, a valuation which is determined
by the value of its property in other states and by reference in part
to its earnings and gains in this state from business which is largely
interstate;" that, in making the assessment complained of, the as-
sessors "were guided by the value of one share of your orator's capi-
tal, and in all other respects as directed by the act." In conclusion,
the bill avers that the method of taxation is unfair, unjust, and un·
equal, "inasmuch as it requires your orator to pay taxes in Ohio
upon property situated in other states, upon which it pays taxes ac-
cording to its value, and upon its gains and earnings in localities



552 FEDERAL REPORTER, vol. GU.

outside of the state of Ohio, in which its gains and earnings are
very much larger than those derived from an equal number of miles
of line operated by it in Ohio." .
By amendment, the minutes of the board and an affidavit of E.

W. Poe, one of the board, and a defendant, were incorporated as
parts of the bill. From these it appears that the complainants had
actual notice of the meetings of the board, appeared and explaineo.
their returns, and were heard by counsel; that, in the testimony of
the agents of complainants, information as to the character in detail
of the property of these companies in the state, and the character
of the business done, was laid before the board; and that supple-
mentary statements were filed (not under oath) showing that the to-
tal value of the real estate of the Adams Express Oompany was
$3,050,272.47, and of the personalty $1,034,481.43, and that the total
value of the real estate of the American Express Company was $4,.
H56,585.63, and of its personalty $1,742,402.04. :No statement as to
the total value of the realty or personalty of the United States Ex-
press Oompany was given. By filed, the value of the per-
sonal property at each office in the state was given, and the gross
receipts from business done in the state at each office was also
shown. This affidavit further sets out that:
"In the statement of the Adams Express Company were included reports

from 363 offices. From two of these offices the personal property was re-
turned at a value of less than $1; from 72 offices the, personal property in
each instance was returned at a value of over $1; from 51 offices the personal
property was returned at a value of over $1, and ·under $2. Thus, from 125
offices of the Adams Express Company the personal property was returned
at less than $2. In the statement of the Amelican Express Company there
were reports from 302 offices, and from but 46 of these offices was there any
return of personal property. In the statement of the United States Express
Oompany there were reports from 417 offices, and from only 95 of these of-
fices were there any returns of personal property. Neither of the express
companies made any return of safes, pouches, or other pen,.jliul property,
or the value thereof, used on the railroad lines in this state in the transaction
of its business. In arriving at the value of the property or these express
companies taxable in Ohio, the board did not follow any fixed lllle, except
the rule that property in Ohio is ordljnarily taxed at not more than two-thirds
of its actual value, and the law governing this board. The board considered
the facts, already stated, set out in the returns and supplementary statements,
and also other facts in said returns and in the testimony of the authorized
agents of tile companies who appeared before the board. For purposes of
comparison, the board examined the gross receipts returned by tilese com-
panies in preceding years. Taking all the information the board had or could
secure, the value of the capital stock of the company, its gross receipts within
Ohio, tile return of the personal property made, and the character tilereof.
and evidence of undervaluations and omissions therein, tile number of officers,
the amount of business done, the nature and value of the property and
capital required! to carry on such business, and other evidence and informa-
tion, the board, in each instance, ascertained what it considered the fair pro-
portion of the property of the company elflployed by it in Ohio, and fixed
the value of the property of such company situate and taxable therein; being
guided, in determining the value of the property, by the value of the entire
capital stOCk, and other evidence and information before tile board."

There is no ground for complaint that the assessments were made
without due process of law. The complainants had notice of the
time and place where the board would meet, and were required to
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make a sworn return of their property. The time and place were
fixed by the law, and its sessions were not secret. In State v. Jones,
heretofore cited, the supreme court of Ohio construed the act as
entitling the companies "to be present and explain the statement
rendered of its property and the value thereof." They did, in fact,
appear, and offered evidence, and were heard by counsel. This
right to appear and be heard is due process. Kentucky Railroad
Tax Cases, 115 U. S. 321, 6 Sup. Ct. 57; State Railroad Tax Cases,
92 U. S. 575; Railway Co. v. Backus, 154 U. S. 421, 14 Sup. Ct. 1114.
The act is assailed upon the suggestion that it permits and re·

quires the assessment and valuation of property outside the state.
This contention is based largely upon the theory that the law im-
poses upon the assessors the arbitrary duty of estimating the value
of the property owned by these companies as equal to the market
vaJue of its capital stock, and the further duty of apportioning to
the state of Ohio that proportion of the total capital stock which the
value of its personal property in Ohio bore to the total value of its
personal property wherever situated. It must be confessed that the
principal rule of assessment has been most obscurely drawn. Wheth-
er this was done that it might be read one way by the assessors and
another by the courts is somewhat problematical. But the act in
its most important feature has been construed by the supreme, court
of Ohio in State v. Jones, and that construction must be now read
into the act, and accepted as conclusive as to its meaning by this
court. That court, upon this point, said: '
"The board, in determining the value of the company's property in this

state for taxation, is not required to fix the value of such property upon the
principle that the value of the entire property of the company shall be
deemed the same as the value of its entire capital stock, thus making the
respective values eqUivalents of each other. But, taking the market value
of the entire capital stock as a datum, the board is to be only guided thereby
in· ascertaining the true value in money of the company's property in this
state. The statute does not bind the board to find the value of the entire
property of the company equal to that of the entire capital stock. 'While
the value of the property may be less, there may be cases, and not uncommon.
in which the value of the property will exceed the market value of the
capital stock."

The value of its capital stock under the act, as thus construed, was
but one of the factors to be looked to in estimating the total value
of the property owned by the companies. The board might con-
clude, on all the evidence, that the property was of a greater or less
value than its capital stock, and there is nothing in the act which
arbitrarily requires the assessors to ignore "the other evidence"
which the law contemplated they would look to, and find according
to the fact. As construed by the Ohio court, the act required the
assessors to ascertain the value of the property of all the companies
to be assessed by the special board which was "within the state."
In the opinion of that court, the provision of the law which reql,lired
the board to regard the entire property of such companies, wherevee
situated, as one entire plant, and as "a dividend producing unit ma-
chine," was not obnoxious to the constitution of that state, nor to
any provision of the constitution of the United States. It was also
of opinion that the fundamental law of Ohio was not contravened
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by treating, as elements in making up the gross value of such a unit
plant, good will, business skill, contracts with railway or other cal"
riel'S, and every other business consideration which contributed to
the successful and profitable operation of the manifold parts of so
complicated a machine. Neither was it objectionable that the value
placed by the general public upon the capital stock of such compa·
nies, as indicated by sales of shares on the open market, .should be
looked to as a guide in fixing the total value of the property of such
companies, wherever situated. That court was also of opinion that
the money value of that part of this unit plant found within the
state was within the taxing jurisdiction of Ohio.
Accepting, as we feel constrained to do, the opinion of the Ohio

cOlIrt as to the construction to be placed upon the provisions of the
Ohio constitution concerning uniformity of taxation and admissible
methods for assessing the property of corporations, and accepting.
also, the construction of this Nichols law as settling the meaning of
the legislature, we are unable to see wherein any provision of the
constitution of the United States has been infringed. The lav.' does
not discriminate between domestic corporations and those of s"k'ltes
other than Ohio. There was due process of law in the ascertain-
ment of values. The bill does not charge any actual fraud upon the
part of the assessors. Mere excessiveness of valuation, not the re-
sult of intentional or reckless willfulness, and not a consequence of
a departure from the affirmative provisions of the law regulating
such assessments, is not remediable by application to courts of
equity. The tax imposed is not a license tax, nor a tax on the
business or occupation, nor on the transportation of property through
the state, nor from points within the state to points in other states,
nor from points in other states to points within the state. It pur·
ports to provide for a tax upon property within the state of Ohio.
Though this property is employed very largely in the business of
interstate commerce, yet that does not exempt it from liability to
taxation as all other property within the jurisdiction of Ohio. This
proposition is too well settled to need argument Delaware Rail·
road Tax, 18 Wall. 232; Western Union Tel. Co. v. Massachusetts,
125 TJ. S. 530-549, 8 Sup. Ct. 961; Leloup v. Port of Mobile, 127 U. S.
640-649, 8 Sup. Ct. 1380; Pullman's Palaoe-Car Co. y. Pennsylvania,
141 U. S. 18-23, 11 Sup. Ct. 876.
Neither does the fact that the property of the express companies

was valued as a unit profit-producing plant violate any federal re-
striction upon the taxing power of a state within which a part of
that plant is found. The value of property depends in a large de-
gree upon the use to which it is put. If a railroad may be valued
as a unit, rather than as a given number of acres of land plus so
many tons of rails and so many thousand ties and· a certain num·
ber of depots, shops, etc., there is no sufficient reason why the prop-
erty of an express company should not be treated as a unit plant.
If the state of Ohio had a right to tax the property \\ithin the state,
and to assess it at its trne cash value, there is no federal restriction
,\llith will prevent such property from being "assessed at the value
which it has, as used, and by reason of its use." Railroad Co. v.
Backns, 154 U. S. 431, 14 Sup. Ct. 1114; Western Union Tel. Co.
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v. Massachusetts, 125 U. S. 530, 8 Sup. Ct. 961; Pullman's Palace-Car
Co. v. Pennsylvania, 141 U. S. 18, 11 Sup. Ct. 8i6.
That an express company owns no line of railway, and operates

no railroad, does not prevent the value of its property from being
affected by the relation of each part to every other part, and the
use to which a part is put as a factor in a unit business. The Pull-
man Car Company neither owned nor operated any line of railroad.
Its cars were moved by railway carriers under contracts, yet it was
not regarded as violative of any federal restriction that its property
should be regarded as a unit plant, with a unit value, and the value
of its property in Pennsylvania assessed in the proportion that the
mileage of the roads over which its cars ran in that state bore to
the total mileage covered by its entire business. Pullman's Palace-
Car Co. v. Pennsylvania, cited above.
Neither is it an objection that the Ohio law required the assessors

to look to the value of the capital stock of the company as a factor
in arriving at the value of its whole property considered as a unit
plant. In State Railroad Tax Cases, 92 U. S. 575-605, :Ur. Justice
Miller said:
"When you have ascertaIned the current cash value of the whole funded

debt, and the current cash value of the entire numbe11 of shares, you have,
by the action of those who above all others can best estimate it, ascertained
the true value of the road, all its Dropcrty, its capital stock, and its franchises;
for all these are represented by the value of its bonded debt, and the shares
of its capital stock."

This language is quoted with approval in Railroad Co. v. Backus,
154 U. S., 429, 14 Sup. Ct. 1114.
It may be that in a particular instance this would operate with

injustice, but that it is a proper matter to be considered is not to be
controverted. As construed by the Ohio court, this act does not
require the assessors to find that the value of the property of such a
corporation is the precise equivalent of the value of its ('apital stock
as ascertained by the rule stated above. The board was only re-
quired to treat the value of the capital stock as a guide in ascertain-
ing the actual value of its property.
In view of the wealth, population, and area of Ohio, it is not a

violent presumption that the value of the part of such a plant within
that state was in the proportion that the actual value of its tangible
property in Ohio bore to the total value of all its tangible proper\y,
wherever situated. The mileage basis of apportionment has been
sustained where railroads, telegraph, and sleeping-car companies
were the subject of assessment for ta.."'Cation. Railroad Co. v. Backus,
]54 U. S. 431, 14 Sup. Ct. 1114, and other cases heretofore cited. A
mileage basis was not adopted by the assessors whose action is now
complained of, because the express companies failed to return the
datum asked for by the assessors. Precisely what rule the asS€'ssors
did adopt in apportioning the total value does not clearly appear,
though the inference is strong that the distribution was made largely
on the basis of the relative value of tangible property in Ohio to
the total value of all the tangible property owned by the complain-
ants.
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It may be that, under exceptional circumstances, a rule of appor-
tionment based on mileage or upon the relative value of the local
tangible property as compared to the total value, or based upon gross
receipts within the state as compared to total gross receipts, would
be inequitable and unjust. Speaking of objections to an apportion-
menton a mileage basis, Mr. Justice Brewer, speaking for the court,
in Railroad Co. v. Backus, 154 U. S. 431, 14 Sop. Ct. 1114, said:
"It is true, there may be exceptional cases,-and the testimony offered on

the trial of this case in the circuit court tends to show that this plaintiff's
road is one of such exceptional cases,-as, for instance, where the terminal
facilities in some large city are of enormous value, and so give to a mile
or two in such city a value out of all proportion to auy similar distance else-
where along the line of the read, or, where in certain localities, the company
is eDgaged in a particular kind of business requiring for sole use in such
localities an extra amount of rolling stock. If testimony to this effect was
presented by the company to the state board, it must be assumed, in the
absence of anything to the contrary, that such board, in making the assess-
ment of track and rolling stock within the state, took into account the
peculiar and large value of such facilities, and such extra rolling stock.
But whether in any particular case such matters are taken into considera-
tion by the assessing board does not make against the validity of the law,
because it does not require that the valuation of property within the state
shall be absolutely determined upon a mileage basis."
The valuation of the returned personal property of the Adams

Express Oompany for 1893 was $53,500, and the assessed value as
determined by the board is $460,033.08. This great increase un-
doubtedly casts a shadow on the action of the board. Still, the bill,
including the amendments incorporating the affidavits of Auditor
Poe as a part thereof, does not charge any actual fraud on the part
of the board, by intentionally and deliberately placing a valuation
grossly in excess of the real value, for the purpose of compelling the
complainant to bear a larger share of taxation than it rightfully
should. As in the case last cited, it may be said "that the most that
can be made out of the bill is a complaint that the assessment is
too high, because the board took into consideration property out-
side of the state, and gave to the property within the state a value
partly deduced from that without the state." But if it was lawful
to value the whole plant looking to it as a unit, and looking to the
market value of the capital stock as a factor in the ascertainment of
that total value, and that such a method does not contravene the
constitution or law of Ohio, then it would seem to follow, in the ab-
sence of specific charges of fraud, or of a departure from the method
of appraisement indicated by the law, that a court of equity is
without power to relieve against a mere excessive valuation. Clear-
ly, a court of equity will not, in the absence of fraud or violation of
law, enjoin an assessment merely upon allegations of excessiveness.
What we have said as to the case made by the Adams Express

Oompany is equally applicable to the suits of each of the other
express companies, there being no material difference in the aver·
ments of the several bills. Our conclusion must be, therefore, that
neither the law nor the assessment thereunder is obnoxious to
either the constitution of Ohio nor any federal restriction; and the
decree of the circuit court dismissing the several bills must be af·
firmed.
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WESTERN UNION TEL. CO. v. POE et at.
(Circuit Court of Appeals, Sixth Circuit. July 15, 1895.)

No. 323.
CONSTITUTIONAL LAW-TAXATION OF TELEGRAPH COMPANIES-SA.NFORD V. POll;.

69 FED. 546, FOLLOWED.

Appeal from the Oircuit Oourt of the United States for the East·
ern Division of the Southern District of Ohio.
Ramsey, Maxwell & Ramsey, for plaintiff.
J. K. Richards, Atty. Gen., and Thos. McDougall, for defendants.
Before LURTON, Oircuit Judge, and HAMMOND and SEVER·

ENS, District Judges.

LURTON, Circuit Judge. 'l'his is one of a series of bills filed by cor-
porations of states other than Ohio to enjoin assessments for taxation
under a law of Ohio, passed April 27, 1893, and known as the
"Nichols Law," for the taxation of telegraph, telephone, and express
companies. The facts averred in this suit are substantially like
those stated and considered in the opinion of this court filed at this
term in the case of Sanford v. Poe, 69 Fed. 546, except that the com-
plainant is a telegraph company, while the suits disposed of by the
opinion referred to were the suits of express companies.
Oomplainant avers that the entire value of its property in the state

of Ohio, May 1, 1893, did not exceed $647,000, and that it has been
assessed for 1893 on a valuation of $2,011,076.45, "wrongfully pre-
tending that said sum is named as being the value of its property in .
the state of Ohio." The bill avers that the complainant is the owner
of lines of Atlantic cable extending to Cuba and to England, and
connecting in England with lines of other companies extending to
all parts of Europe, and lines in Oanada; and that the total number
of miles of lines owned or operated by it is 189,576; and that the
length of its mileage in Ohio is 8,272. It further states that:
"The- cash value of its property cannot be ascertained, even approximately,

by applying the proportion which its lines in. Ohio bear to the whole number
of miles owned or operated by it, upon a valuation of all the shares of its
capital stock, because such valuation includes elements of value not eXisting
within the state of Ohio, and not taxable within said state, and some of
which are not taxable at all, and because the lines owned and operated by
it are not of uniform value pel' mile, either as to gross or net income earned
upon the various lines, or as to the cost of construction and maintenance.
Your orator owns thousands of miles of ocean cable, which cost about $4,000
per mile, while the ordinary cost of the lines in Ohio is about $103.60 per
mile. The cost of the company's lines in the more densely-settled portions
of the country, as in Massachusetts, New Yorlr, Pennsylvania, and New
.Tersey, where also the company's trunk lines are larger, is very much
greater than in Ohio. The income arising from the conduct of your orator's
business is much greater in many of the $'t.ates, per mile of line, than in
the state of Ohio, and the average income per mile in the entire system is
very much greater than that of the lines in Ohio. Your orator further shows
that the market price of its stock affords no fair, reb.Sonable, or just method
of forming an opinion as to the value of its property, or of fiXing a basis of
value for the taxation thereof, inasmuch as the said market price is specu-
lative and variable, and is dependent upon financial and other cond1tions


