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party within the jurisdiction of the court. Rule 21 of the general
equity rules of the supreme court required the complainant, if he
required such writ “pending the suit,” to ask for it in his bill. In
the case of Lewis v. Shainwald, 7 Sawy. 403-417, 48 Fed. 492, de-
cided in this circuit, it was held that the writ may be granted at or
after the decree, although the bill contains no such prayer. How-
ever, it will be time enough to consider this question when it comes
finally before the court.

There is no merit in the exceptions for matter claimed to be scan-
dalous and impertinent. The demurrer will be overruled and the
exceptions disallowed.

BRODRICK v. BROWN.
(Cfrcuit Court, S. D. California. July 22, 1895.)
No. 644,

BANKS AND BANKING—VOLUNTARY ASSESSMENT.

The F. National Bank suspended business for lack of funds, and was
placed in charge of a bank examiner, who réquired that $50,000 should
be raised and placed in the bank before it could resume business., The
stockholders, including one B., the president, thereupon raised this sum in
amounts equal to 50 per cent. of their stock, and placed it in the bank.
The examiner caused entries to be made on the books indicating that this
contribution was a voluntary assessment subject, after one year, to the
liabilities of the bank, and permitted the bank to resume. B., at a meet-
ing or the directors subsequently held, protested against these book en-
tries, but afterwards signed reports in which the $50,000 was included as
surplus. At the time of the advance the bank held two notes of B., and
discounted another note of his a few days before the expiration of a
.year trom the advance. Shortly after the expiration of the year, the
bank again suspended payment. Held, that the advance to the bank was
a voluntary assessment, and not a loan, and could not be set off by B. in
an action against him on the notes by the receiver of the bank,

This was an action by William J. Brodrick, as receiver of the
First National Bank of San Bernardino, against Joseph Brown.
The case was heard by the court without a jury.

Curtis, Oster & Curtis, for plaintiff,
Rolfe & Rolfe, for defendant.

WELLBORN, District Judge. Plaintiff, as receiver of the First
National Bank of San Bernardino, brings this action to recover of
the defendant on three promissory notes, each payable, on demand,
to First National Bank of San Bernardino, bearing interest at the
rate of 10 per cent. per annum,—one for $3,000, another for $5,000,
and another for $7,000, bearing dates, respectively, March 17, 1892,
May 18, 1893, and July 9, 1894. There is no denial of the making
and delivery of the notes. The answer sets up, however, by way
of counterclaim, that on or about the 10th day of July, 1893, de-
fendant loaned to said bank the sum of $20,500, and that no part of
same has been paid. The only issue between the parties arises on
this answer, plaintiff insisting that the money therein mentioned
was advanced by the defendant to said bank, not as a loan, but as
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a contribution, voluntarily made, for the betterment of the stock,
to enable said bank to resume business.

On the trial of the case the following facts were made to ap-
pear by stipulation of the parties: That said bank was created
and organized under an act of congress known as the “Nation-
al Bank Act,” with a capital stock of $100,000, divided into 1,000
shares, of the par value of $100 each, and that defendant at
all times owned 410 of these shares. That on June 23, 1893, for
lack of funds to pay depositors in the due course of business, said
bank closed its doors, and immediately thereafter notified the
comptroller of the currency of the United States of its condition;
and that thereafter, on or about the day of June, 1893, said
bank was by the said comptroller of the currency of the United
States placed in charge of Bank Examiner J. B. Lazier, who re-
mained in charge and control of said bank until it resumed busi-
ness on the 21st day of July, 1893. That during the time said
Lazier was in charge of said bank he informed the directors there-
of that, before the said bank would be permitted by the said comp-
troller of the currency of the United States to resume business, the
sum of $50,000 would have to be raised and placed in said bank;
and that, acting on said information, and in order to enable said
bank to resume business, said stockholders thereof severally raised,
and between the 15th and 21st days of July, 1893, placed in the
hands of said Lazier, for the use of said bank, sums of money, equal
to 50 per cent. of the par value of the capital stock owned by them
respectively; and thereupon said Lazier caused to be entered on
page 237 of the general cash book of said bank the following entry:

“The fifty thousand dollars voluntary assessment which has been paid in by
the stockholders remains undisturbed in the bank for one year, after which
time any losses in present valuations of assets will be charged against same,

and balance subject to stockholders; the said fifty thousand dollars having
been paid as follows: 50 per cent. on capital stock by—

Brown, JOSeDh.eeievierreeriietsscrsencotacsnnnes veseen veeeees $20,500
“ MIS, . ittinetencanintesiinarans eraes eetareseane 250
Barton, MAIY. ... ceveteeeennareeseaesosrosssorossnsssnnsss vee 1,500
Brinkmeyer, H......oveetrunneraennss et asrerreearraenennras . 2,000
Crandall, W. Niiuiiiiiitiiniiioisssoiaroseescaansenssssssaonne . 1,000
FE S 7T 5 2 N it eresanas .o 1,000
Curtis, W. Jo . it iieiinens Ceesitsseeenrecanans vees 1,500
o Frances seaserssscacasanens 500

“ Lucy M .. 500
Flanders, J......... .. cee 2,000
Garner, M. B.. e e 5,000
Hall, J. W.....coovnvvnn.. e em et e ae et et reaees eee 4,000
James, Johm M. . iiuiiiiiiiner i teneionaesiaannsanas vese 1,500
' “ MrS. D. Coiiniriii ittt e ietentariieraerennans vese 500
JohmSom, Bl M.ioriit et iiereinennnossanaccnneeesasonanennes 500
Kohl, 0. Hivtoieriorunraonnrssasseconesassairassas teerirreees 5,000
“ Blotieirttiiannotanerosaansoanssosanans Ceseenesaaratena 500
Kohl, L....... N geresereencinatntans . 500
Rolfe & Freeman..... et erereanae e cennann ceesesinnanns . 250
Vail, A, H............ Ceteenienheir e e e 500
Warner, S. M..coiiiviiirtioranninisnenanaenes sessensnnn ceenen . 500
o X ) 500

Amt., carried to SUrPlUS 222, v veveriarsciraraan. ceresaess $50,0007
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—That on the teller book of said bank No. 13, under datg of
July 15, 1893, is the following entry: “Stockholders’ voluntary
assessment, $50,000;” and that on the general ledger of said
bank, on page 5, is the following entry: ¢“Shareholders’ voluntary
assessment, to surplus 3.2, $50,000” That on October 10, 1893,
December 28, 1893, March 9, 1894, May 14, 1894, July 28, 1894, and
October 12, 1894, reports of the condition of said bank, verified by
the oath of O. H. Kohl, ity cashier, and signed by three of its di-
rectors, were made to the said comptroller of the currency, in each
of which reports the said $50,000 is entered as follows: “Surplus
#2, $50,000;” and that each and all of said reports, except the one
made on the said 14th day of May, 1894, were signed by Joseph
Brown, the defendant herein. That on the 21st day of July, 1893,
said bank (having obtained permission from the comptroller of the
currency of the United States to resume business, the said Lazier
having turned over and delivered to the officers of said bank all of
its assets, including said sum of $50,000) opened its doors and re-
sumed business, and from that time until the 8th day of Novem-
ber, 1894, continued to transact the business of banking, as it had
done prior to the closing of its doors on the said 23d day of June,
1893. That on the 8th day of November, 1894, on account of the
lack of funds to pay its depositors in the due course of business,
said bank again closed its doors, and thereafter was placed in
charge of William J. Brodrick as receiver. That ever since the
10th day of IFebruary, 1890, Joseph Brown, the defendant herein,
has been a director and president of said bank.

Defendant testified that, at the first meeting of the directors
after the bank’s resumption of business, he called attention and
objected to the entry which Lazier caused to be made, on page.
237 of the general cash book, to the effect that the $50,000 was a
voluntary assessment, and chargeable with depreciations in as-
sets. 'Three other witnesses, besides himself, were introduced on
behalf of the defendant, and testified, substantially, that they
were stockholders in said bank, and that they understood that the
moneys advanced by the stockholders were to be paid back one
year after the advances were made; but they did not say from or
with whom this understanding was received or had. Witnesses
for the plaintiff, two in number, stockholders of the bank, testi-
fied, on the contrary, that there was no understanding by them
that the moneys advanced by.the stockholders were to be repaid,
but that such advances were understood to be voluntary assess-
ments. The cashier of the bank, O. H. Kohl, witness for the plain-
tiff, testified that none of the stockholders had ever demanded re-
payment of their advances. H. Brinkmeyer, witness for de-
fendant, said that he had on one occasion called for repayment of
the amount advanced by him. These, in brief, are the facts of
the case, so far as relates to the ground on which my decision rests.

The law is well settled that where stockholders voluntarily as-
sess themselves, to relieve the corporation from pecuniary embar-
rassment, or for the betterment of their stock, whatever may be
the occasion of the assessment, the advances thus made are not
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debts against, but assets of, the corporation. Bidwell v. Railroad
Co. (Pa. Sup.) 6 Atl. 729; Leavitt v. Mining Co. (Utah) 1 Pac. 360;
2 Thomp. Corp., § 1717. While there is some conflict in the oral
testimony as to the nature of the transaction which eventuated in
the raising of the $50,000 of which defendant’s payment of $20,-
500 was a part, careful consideration of all the evidence satisfies
me that the advances thus made were not loans, but voluntary
contributions by the stockholders, for the betterment of their
stock, and to enable the bank to resume business. The chief con-
tention of the defendant is that where money is deposited with a
bank generally, without any special agreement in reference
thereto, such deposit is a loan, and therefore a debt against the
bank in favor of the depositor. This proposition, rightly under-
stood, is unquestionably correct, and abundantly sustained by au-
thority. In the case of Scammon v. Kimball, 92 U. 8. 370, cited
and quoted from in defendant’s brief, the principle is thus stated:

“Sums which are paid, said Lord Denman, to the credit o1 a customer with
2 banker, though usually called deposits, are, in truth, loans by the customer
io the banker; and the party who seeks to recover the balance of such an ac-
count must prove that the loan was in reality intended to be his, and that
it was recelved as such. Sims v. Bond, 5 Barn. & Adol. 392.

“Exactly the same rule was laid down in the court of exchequer, where it
was held that money deposited with a banker by his customer, in the ordi-
nary way, is money lent to the banker, with a superadded obligation that
it2 7is;,’ to be paid when demanded by a check. Pott v, Clegg, 16 Mees. & W.
327.

From this quotation, particularly the latter paragraph, it will be
seen that to make the deposit of money in bank a loan, in the ab-
sence of an express contract, it is essential that the money be de-
.posited “in the ordinary way.” This statement of the law reveals
the vulnerable point in defendant’s argument, for manifestly the
money paid by defendant to J. B. Lazier, the bank examiner, for
the use of the bank, was not money deposited “in the ordinary way.”
The bank, at the time, was not doing business “in the ordinary way”;
indeed, there was an entire suspension of its usual business. Tae
bank was closed, and in the charge of the comptroller of the cur-
rency of the United States. There was no one who could on its
account have received deposits “in the ordinary way.” No such
power resided even in the comptroller. The most and all that he
could do was to prescribe the conditions on which there could be
a resumption of business. This course he did adopt, and the pre-
scribed condition was that the stockholders should raise, and turn
over for the use of the bank, $50,000. This condition was complied
with. The money thus raised and turned over could not have been
a loan, for the obvious reason that no one at the time was author-
ized to borrow money for the bank. The only possible theory con-
sistent with the situation of the bank and the circumstances of the
parties is that the transaction was a voluntary assessment. Fur-
thermore, and as showing the defendant’s understanding, on five
different occasions between and including October 10, 1893, and Oc-
tober 12, 1894, this money was reported to the comptroller of the
currency as “Surplus #:2, $50,000,” and each one of said reports was




