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essence deceptive-and tramdulent did not know its true character
and purpose, So far as appears, Naylor was a total stranger to
him. Why should he execute his note to take up the note of Nay-
lor?. "What moved him to do it, except to enable the officers of the
bank to supplant the. overdue note of Naylor with a live note, which
he now insists was without consideration and purely voluntary, but
which enabled the bank officers to make a deceptive, and therefore
fraudulent, showing of assets? Obviously, nothing. There will be
judgment for the plaintiff for the amount due upon the note sued
upon, according to its terms, with costs.

PRICKETT v. CITY OF MARCELINE._I
(Clrcuit COourt of Appeals Eighth Circuit. June 4, 1893.)
| No. 604,

Mmervm Bom)s—-SmncY Couxnty v. Tnomrson, 183 C. C. A. 849, 66 Fep. 92,
FoLLOWED.

In Error to the Circuit Court of the United States for the Western
District of Missouri, = =

‘This was an action at law by William R. Prickett against the city
of Marceline, Mo,, to recover on certain municipal bonds. A jury
was waived,’ and the case submitted to the court on the proofs. The
court, found the issues generally for the defendant, and rendered
Judgment accordingly.* 65 Fed. 469. The plaintiff brmgs error.

H. A. Clover, for plaintiff in error.
Harry K Weat and Samuel W. Moore, for defendant in error,

Before CALDWELL SANBORN and THAYER, Circuit Judges.

PER CURIAM, Thls case is aﬁirmed on the authomty of Searcy
County v. Thompson, 13 C. C. A, 349, 66 Fed. 92. ,

NORTHWESTERN MUT. LIFR INS. 0O. v. QUINN et al
~ (Circuit Court, W. D. Michigan, 8. D. July 23, 1895.)

1, CLerEs OF COURT—FEES AND COMMISSIONS.

The clerk is-not entitled to any commission on the amount of the ac-
cepted bid -in a foreclosure sale where the sale is conducted by a special
master, who, under direction of the decree, himself pays over the proceeds
to the mortgagee, 80 that no money comes into the clerk’s hands.

8. Sammn.
) The decree- Was not void if erroneous, a.nd, after execution, an objection
- by the clerk was too late. -

*This was a;‘blyll'for the foreclosure of a mortgage brought by the
Northwestern Miutual Life Insurance Company against Thomas B.
Quinn,; Mary: Quinn, Herman- N, Williams, Elizabeth Williams, and
John Dennery. Heard on the petition of Charles L. Fitch, clerk ot
the court, for an allowance of the statutory pementage on the
amount bld at the foreclosure sale. ’

1 Rehearing pendmg
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More & Wilson, for complainant. v » S
Charles L. Fitch, in pro. per. . ‘ '

LURTON, Circuit Judge. On the 24th of May, 1894, a decree for
the foreclosure of a mortgage was made by the circuit court, and
John 8. Lawrence was appointed a special master for the purpose
of executing the decree. This decree was for the purpose of satis-
fying the amount due to the complainant, as fixed by the decree,
of $2,520.75, and the costs. The said master in chancery by the
decree was ordered, out of the proceeds of sale, to “retain his fees,
disbursements, and commissions on said sale, and pay to complain-
ant, or its solicitors, its costs in this suit to be taxed, and also the
amount so reported, due as aforesaid, together with legal interest
thereon, as aforesaid, from the date of said report, or so much
thereof as the purchase money of the mortgaged premises will pay
of the same; and that the said master take receipts for the amount
50 paid, ‘and file same with his report; and that he bring the sur-
plus moneys arising from said sale, if any there be, into court with-
out delay, to abide the further order of this court.” Tn pursuance
of this decree, the master sold the mortgaged premises ¥ebruary
13, 1895, for $2,837.41, the complainant being the purchaser. No
money except for the fees, disbursements, and commissions of -the
master was actually paid him, he taking the complainant’s receipt
for the purchase price, as having been paid on .complainant’s debt,
and for the taxed costs of the cause. The master filed his report
of sale and the receipts of the comiplainant, and showed that there
was no surplus to be returned into court.. Thereupon Charles L.
Fiteh, clerk of said court, filed his petition, setting out the facts as
above, wherein he insisted that, notwithstanding the decree, the
magter should have required the complainant to'pay the amount of
its bid in-money, and that this parchase money should have been
paid into the registry of the court, under sections 995, 996, of: the
Revised Statutes of the United States, and that in such case peti-
tioner would be entitled to'1 per cent. of said moneys for receiving,
keeping, and paying out the same, as provided by section 828 of the
Revised Statutes. The prayer of the petition' is that the complain-
ant may be ordered to pay the amount of its bid “over to said master
in chancery, or into the registry of this court, to'be disposed of as
required by law, unless it shall voluntarily pay over to your peti-
tioner one per cent. thereof, as and for the clerk’s statutory per-
centage thereon.” Section 828, Rev. St., among other things, pro-
vides that the clerk shall receive, “for receiving, keeping and pay-
ing out meney, in pursuvance of any'statute or order of court, one
per centum on the amount so received, kept and paid out.”” It is
manifest that this was intended to compensate the clerk for ‘the
service and responsibility of “receiving, keeping, and paying out
monev”’ under any statute or order of the court. Mr. Fitch has
never actually received, kept, or paid out any part of the money on
which he now claims a commission. - The clerk is not entitled to
this statutory commission unless the money has either actually or
constructively passed through his hands. In re Goodrich, 4 Dill
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230, Fed. Cas. No. 5,541; Leech v. Kay, 4 Fed. 72; Blake v. Hawkins,
19 Fed. 204; Fagan v. Cullen, 28 Fed. 843; The Serapis, 37 Fed.
437; Smith v. The Morgan City, 39 Fed. 572; "Easton v. Railway Co.,
44 Fed 719.

- The contentlon of the clerk that this purchase money was ever
constructively in his hands is equally unfounded. No money ever
in fact came into the hands of the master who made the sale. Hav-
ing been directed by the decree of the court to pay to the complain-
ant the costs taxed in the cause, and the amount of its mortgage
debt, with interest, the master was entirely justified in taking the
complainant’s receipt, it being the purchaser. But if money had
been paid to the master, and he had paid it out as directed by the
decree, how could it be said that this money had ever been con-
structively in the hands of the clerk? Certainly, the clerk was never
responsible for any part of it, and his bond had never protected it.
The master, in receiving and paying out this fund, was acting by
direction of the decree appointing him, The theory that he should
have ignored the decree, and paid the proceeds into court, is based
upon the suggestion that the decree, in so far as it directed him to
pay out the purchase money to the extent of the costs and debt, was
void, as contravening section 995, Rev. St. That section reads as
follows:

“All moneys paid into any court of the United States, or recelved by the ofti-
cers thereof, in any cause pending or adjudicated in such court, shall be forth-
with deposited with the treasurer, an assistant treasurer, or a designated
depositary of the United States, in the name and to the credit of such court;
provided, that nothing herein shall be construed to prevent the delivery of
any such money upon security, accord.ing to agreement of parties, under the
direction of the court.”

That the master was an officer of the court is plain. U, 8. v.
Hartwell, 6 Wall. 385; Thomas v. Railway Co., 37 Fed. 548.

In the absence of a direction to make some other disposition of
the proceeds, a special master should comply with the statute, and
pay the proceeds of sale to the designated depositary of the United
States, to the credit of the court. To have done so in this instance
would have been to disregard the decree, which explicitly ordered
him to make the very disposition of the proceeds which he did make.
The question as to whether the decree was inadvertently made was
not. for the master to quibble about. The proviso to the section
cited seems to leave it within the power of the parties, under direc-
tion of the court, to have the fund disbursed by the master to those
entitled, as a delivery on security satisfactory to those interested.
No reason appears for construing this section of the statute as de-
priving the court of authority to make such special order as is
deemed wise and prudent. with regard to the special case, leavmg
the statute to cover cases where no disposition of the fund is made
by decree. The authorities upon this question are not harmenious,
and there ig no reason for now deciding the question. Easton v.
Railway Co., 44 Fed. 719; Thomas v. Railway Co., 37 Fed. 548, The
decree under which the sale was made and the proceeds disbursed
was not void. - It was, at most, erroneous in respect to the disburse-
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ment by the master, There was no application for its modification,
as in Thomas v. Railway Co., heretofore cited. If I treat the pres-
ent proceeding as an application for its modification, it comes too
late, for the decree has been fully executed, If the clerk conceives
his legal commission affected by an inadvertent order, he should at
the time raise the question by an application for a modification.
He cannot stand by and let the decree be executed, and then ask
commissions upon the theory that the decree which kept him from
receiving, keeping, and paying out the fund was void, or that it con-
structively placed the fund in his hands. The application must be
disallowed.

WANAMAKER et al. v. COOPER, Collector.
(Circuit Court, E. D. Pennsylvania. June 25, 1895.)
No. 24.

1. CustoMs DUTIES—CLASSIFICATION—MEN’s LEATHER GLOVES.

“Men’s leather gloves, prick-seam and embroidered,” were dutiable, un-
der the act of October 1, 1890, at $1 per dozen and 50 per cent. ad valorem,
not at $1.50 and $2 and 50 per cent. ad valorem.

2. BaAME—Tovs—TinNsEL THREAD FOR CHRIsTMAS TREES.

Metal thread, known as “tinsel,” “tinsel thread,” “lametta,” ete., but nev-
er as a “toy,” was not dutiable as such, under the act of October 1, 1890,
merely because it is used almost exclusively for decorating Christmas
trees.

8. SAME—Woor. Kx1T HATS.

“Wool knit hats,” invoiced as “red fez caps,” held dutiable as wearing ap-
parel (affirming the decision of the board of general appraisers, in the ab-
sence of evidence by appellant).

4. SBaMmE.

The fact that a “toy,” broadly defined, is an article mainly intended for
the amusement of children, does not warrant the conclusion that anything
chiefly used to decorate an object designed to amuse children is to be clas-
sified as a “toy.”

5. SAME—FURNISHED NEEDLE CASES.

An article which is invoiced and intended to be sold as a single thing is
not resolvable into its constituents for purposes of ascertaining duty. Held,
therefore, that cases containing needles, imported as an entirety, and de-
signed to be sold as ‘“furnished needle cases,” must be classified as integral
articles according to their components or chief value.

6. SAME—PAPIER MACHE.

Merchandise invoiced and known (and in this instance sold) as papier
mache is dutiable as such, though every constituent of papier mache may
not be present in the composition of which it is made.

This was an application by John Wanamaker and others, import-
ers of certain merchandise, for a review of the decision of the board
of general appraisers affirming the decision of the collector of the
port of Philadelphia as to the rate of duty upon the said merchandise.

Among the imports in question were certain “men’s leather gloves,
prick-seam and embroidered.” These were assessed by the appraiser
at a cumulative duty of $1.50 and $2 per dozen and 50 per cent. ad
valorem, under the tariff act of October 1, 1890. The importer
claimed by his protest that they were dutiable only at $1 per dozea
and 50 per cent. ad valorem. The appraiser’s decision was affirmed

v.69F.no. 6—30



