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1. FEDERAl, (;OURTS-ADlVIINISTERI;>;G STATE STATUTES-FoRM OF REMEDY.
It seems that where a state statute creates a right in favor of creditors,

and provides a remedy for the enforcement thereof, this remedy, whether
at law or in equity, must be adopted by the federal courts. If the state
statute does not create the right, but only redeclares a right existing in
the absence of statute; then the form of remedy in the federal courts is
determined by principles which differentiate legal and equitable juris-
diction.

2. STOCK-RIGHTS OF CREDITORS-STATE STATU'fES.
The right of creditors to look to unpaid portions of the capital stock as

a fund for the pa;yment of their claims is not created by state statutes,
but is derived from general principles of law. The enforcement of such
right, therefore, is not dependent upon remedies prOVided by state legis-
lation; and if it appear that the state has, by statute, provided legal reme-
dies for the enforcement of equitable rights, the creditor may at his elec-
tion, when proceedin·g in a federal court, adopt the form of remedy ap-
propriate in courts of equity, or may sue at law, under the statute.

S. SAl\fI':-LEGAL AND EQUITABLE RIGH1:s.
The question whether the right of a creditor to look to unpaid capital

stock is legal or equitable in its nature, in any particular case, is to be
determined, it seems, by the following principles: If a person has sub-
scribed for or purchased the stock under such circumstances that the cor-
poration itself, and, through it, its creditors, can call upon the stockholder
for the unpaid portions of the stock, then this claim is one at law, based
upon the express or implied terms of the subscription or purchase. If,
however, by the terms of the original snbscription or purchase, no liability
is assumed to .make any further payments to the corporation on this stock.
and it is agreed between the corporation and the stockholder that the
stock shall be consIdered as full paid, then a creditor's right to look to un-
paid portions of the stock is equitable, and cannot be enforced by action
at law, unless so provided by statute.

'Phis was an action brought in a court of the state of Iowa by the
First National Bank of Sioux City against Frank H. Peavey to en-
force an alleged liability for unpaid portions of capital stock of the
Sioux City Street-Railway Company. The case was removed to
this court by the defendant, and filed on the law docket. Defendant
demurs to the petition.
Marsh & Henderson, for plaintiff.
Wright, Hubbard & Bevington, for defendant.

SHIRAS, District Judge. This action was brought in the dis-
trict court of 'Woodbury county, Iowa; and upon the application of
the defendant, who is a citizen of the state of Minnesota, the same
was removed into this court. It is averred in the petition that the
Sioux City Street-Railway Company is wholly insolvent; that the
plaintifl' is the owner of two certain judgments rendered in the dis-
tl'ict court of vVoodbury county, Iowa, against said railway com·
pany, and aggregating over $21,000 in amount; that executions on
Raid judgments have been duly issued and returned unsatisfied; and
that there is no ]Jl'operty of the railway company that can be reached
by execution. It is further averred that the defendant herein has
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been at different times the owner of 2,744 shares of the capital stock
of said railway company, and that when said railway company be-
came indebted to plaintiff the said defendant then owned stock to
an amount largely in excess of the indebtedness due plaintiff; that
neither the defendant nor any other person ever paid to the com-
pany any sum for said shares of stock, which were issued without
any payment being made therefor; that the defendant still
stock in said company in an amount largely greater than the amount
of the judgments held by plaintiff; that the stock issued to the de-
fendant purported to be full paid, and thereby, by reason of the
action of the defendant in receiving and holding said shares of
capital stock, the street railway company appeared to be the owner
of property not in fact possessed by it; that the capital stock in
question was false and fraudulent, because the defendant paid
nothing therefor, and therefore a fraud was committed upon the
plaintiff. To this petition a demurrer is interposed on the ground
that an action at law cannot be maintained in this court, the remedy
being in equity only; that it does not appear that any assessment
has been made upon the stockholders; and that there is a defect
of parties, in that the street-railway company and the other stock-
holders and creditors are necessary parties.
In the case of Bank v. Peavey, 64 Fed. 912, pending in the South-

ern district of Iowa, the same questions were fully considered by
.Judge 'Voolson, and the demurrer was overruled. The petition in
this case is, in some respects, inartificially drawn; and, in the
just cited, Judge Woolson was inclined to hold that the pleader ap-
parently intended to include two causes of action in the one count.
There is ground for this view, yet I think the better view is that the
pleader in fact intended to declare only upon the liability of the
stockholder to respond to creditors for the amount remaining
unpaid upon the shares of stock held byhim in the insolvent cor-
poration. If the pleader intended to aver a cause of action under
the provisions of section 1621, McOlain's Oode Iowa, which declares
that "intentional fraud in failing to comply substantially with the
articles of incorporation, or in deceiving the public or individuals
in relation to their means or liabilities, shall subject those guilty
thereof to fine and imprisonment or both at the discretion of the
court. Any person who has sustained injury from such fraud, may
also recover damages therefor against those guilty of participating
in such fraud/'-it would be necessary to show by proper averments
that deceit had been practiced by defendant upon the plaintiff
in l'egard to the means or property of the street railway company;
that such deceit had caused injury to the plaintiff; and the prayer
,"ould be for the recovery of the damages thus caused. It is not
charged in the petition that the plaintiff was in any manner deceived
or misled by any act of the defendant; nor is it averred that plain-
tiff was induced to credit the street-railway company by reason
of the apparent amount of capital stock issued by the company; nor
is it averred that when the plaintiff became a creditor of the com-
pany it was not fully aware of the real facts of the nOT" is it
charged that the plaintiff was in any way, or in any amount, dam-
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aged by any act or representation. of defendant. the
prayer for judgment is one only, and it asks judgment for the entire
amount due upon the judgments held by it against the street-railway
company, and not for the damages caused plaintiff by any deeeit
practiced upon it, which damages might well be far less than the
amount of the judgments owned by plaintiff. For these reasons,
I hold that the petition, which contains but one count, and but one
prayer for relief, must be construed to set forth but one cause of
action, and that is based upon the right of a creditor to reach all
unpaid portions of the capital stock of the debtor corporation, and
subject the same to the payment of the debt due him. The question
in dispute, and presented by the demurrer, is whether this right
can be enforced, under the facts of this case as now made to appear,
in an action at law, or whether the remedy is solely in equity.
In the briefs of counsel, much space is devoted to the point

whether the federal court is bound by the rulings of the state su-
preme court upon similar questions of practice. The rule, as I
gather it from the decisions of the supreme court, is that where a
state statute creates a right in favor of creditors, and provides a
remedy for the enforcement of the right thus created, then this
remedy, whether at law or in equity, must be adopted, regardless of
the tribunal in which the proceedings are had. If, however, the
state statute does not create the right sought to be enforced, but
only redeclares it, so that it would exist in the absence of the state
statute, then it exists as a provision of the general or common law,
and when its enforcement is sought in the federal courts the form
of the remedy is determined by the principles which differentiate
legal and equitable jurisdiction in these courts. Pollard v. Bailey,
20 Wall. 520; Mills v. Scott 99 U. S.25; Terry v. Little, 101 U. S.
216; Bank v. Francklyn, 120 U. S.747, 7 Sup. Ct. 757; Clark v. Bever,
139 U. S. 96, 11 Sup. Ct. 468. The decision of the supreme court in
Sawyer v. Hoag, 17 Wall. 610, and numerous later rulings based
thereon, have firmly established the principle that the unpaid por-
tions of corporate capital stock form a trust fund for the benefit of
the creditors of the corporation. The right of the creditor look
to this fund for the payment of corporate debts is not created by
state statute, but is derived from general existing legal principles,
and therefore its enforcement in federal courts is not dependent
upon the existence of remedies provided by state legislation. The
petition in the case now before the court is clearly based upon the
general principle recognized in Sawyer v. Hoag, supra. The form
of the remedy sought is that provided for in the statute of the state
in cases wherein a legal liability exists against the stockholder for
unpaid portions of the stock subscribed for. If, therefore, the
action was purely one to recover the unpaid portions of the stock,
or, in other words, was to enforce, in effect, the contract of subscrip-
tion, which, in turn, is a legal liability existing primarily between
the corporation and the stockholder, but which the state statute
renders available to creditors in actions at law, I would see liO ob-
jection to sustaining the action at law in this court. In fact, however,
this is not the case made in the petition. It is therein averred that
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the street-railway company issued to the defendant stock apparently
full paid, whel'eas no money was paid therefor, It is not averred
that any legal contract existed between the defendant and the cor·
poration, whereby the latter could compel payment of any sum by
the defendant for said stock. On the contrary, the allegations of
the petition would seem to negative the existence of any such con·
tract, right, or claim, as between the defendant and the corporation.
The right of the plaintiff, as a creditor of the corporation, to compel
payment from the defendant, is not based upon any strictly legal
right growing out of a contract of subscription to the capital stock
made by defendant, but is rather based upon the equitable principle
laid down in Sawyer v. Hoag, to wit, that the unpaid portions of
corporate capital stock form a trust fund for the benefit of the credo
itors of the corporation, and that all transactions between the cor·
poration and its stockholders affecting the trust fund will be closely
scrutinized,and, if found to be unfair towards the creditor, will be
annulled or disregarded. The legal right of contract exists between
the corporation and its stockholders, but a contract valid as between
the corporation and the stockholders may be abrogated in favor of
creditors. Sawyer v. Hoag, 17 Wall. 610; Richardson's Ex'r v.
Green, 133U. S. 30, 10 Sup. Ct. 280; Clark v. Bever, 139 U. S. 96,
11 Sup. Ct. 468. .
The question whether this is a purely equitable right, not available

in an action at law, is one upon which the decisions are not in accord.
Upon principle, the true rule, it seems to me, is that where a person
has subscribed for or purchased stock in a corporation under such
circumstances that the corporation, and, through it, the creditors
of the corporation, can call upon the stockholder for payment of the
unpaid portion of the capital stock, then this claim is one at law,
based upon the e:s:press or implied terms of the subscription or
purchase of· the stock. If subsequently to the subscription or pur·
chase, thus creating a contract right to call for the unpaid por-
tions of the stock, an agreement is entered into between the cor-
poration and the stockholder, whereby the latter is rehlased from
liability on the stock held by him, this release, though good between
the corporation and stockholders, may not be binding upon credit-
ors, if injurious to them, or in fraud of their rights; and, as they are
not parties to it, its validity may be attacked in an action at law.
In such a case the plaintiff's right of action at law would be based
upon the legal effect of the original contract of subscription or pur·
chase,and the contract.of release would be a matter of defense, and
when relied on as such its validity would be open to investigation
in the law action. If the release was found to be valid, not only
as against the corporati()n, but also against the creditors, it would
then be a good defense against the· action based upon the original
contract of .subscription or purchase. If, however, the release was
found to be in fact in fraud of the rights of creditors, then it would
not be binding upon them, and would not constitute a defense to
the law action based upon the subscription, and the judgment would
go in favor of the creditor upon the legal right of recovery created
by the contract of subscription or purchase. If, however, by the
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terms of the original subscription or purchase, no liability is as-
sumed by the stock purchaser to the corporation for any further
payments upon such stock, and it is agreed, as part of the contract
of subscription 01' purchase between the corporation and the stock-
holders, that the stock shall be deemed to be full paid, and it is
issued in this form, then the creditors' rights, if any, are equitable,
and cannot be enforced in an action at law, unless the statute of the
state so provides. In such case the creditors cannot declare at
law upon the original contract of subscription, for it created no legal
cause of action. The right of the creditors in such caseis based up-
on the equitable doctrine that the capital stock is deemed to be a
trust fund created for the benefit aJ;ld protection of the creditors of
the corporation. Unless expressly so authorized by statute, a court
of law cannot enforce equities, unless there is also a cause of action
at law as the basis of the proceeding. In cases wherein a person has
subscribed for or purchased stock in a corporation, and by the terms
of subscription or purchase, viewed as a contract between the cor-
poration arid the stockholders, the latter is not bound for any
further payments on the stock, but is expressly released therefrom,
the creditors have no l,egal ground for recovery against the stock-
holder on this contract of subscription, but they may appeal to the
court for relief upon the equitable grounds already suggested.
If I correctly interpret the allegations of the petition in this case,

it would seem that it falls within the latter category; that in fact
the plaintiff is not seeking to enforce a contract right 01' legal cause
of action, but, in effect, is asking the court to annul the contract
between the corporation and the defendant, as a fraud upon credit-
ors, and to protect the equities of the plaintiff, rather than to en-
force any strictly legal right held by him. There certainly can be
no question that a federal court of equity would have jurisdiction
of a bill brought by a creditor for the enforcement of his rights under
the assumed circumstances, and, in the absence of a state statute
creating a new legal remedy, the remedy would be exclusively in
equity in all cases wherein, by the terms of the original contract of
subscription, the subscriber was not bound to the corporation for
any further payments on the stock purchased. Sawyer v. Hoag, 17
Wall. 610; Sanger v. Upton, 91 U. S. 56; County of },forgan v.
Allen, 103,U. S. 498; Scovill v. 'l.'hayer, 105 U. S. 143. If it be fur-
ther true that the statute of Iowa creates a remedy at law for the
enforcement of equitable rights, then it follows that a litigant in the
federal court has a choice of remedies. He may avail himself of
the new statutory legal remedy, if it be sufficient to meet the exigen-
cies of the particular case, or he may proceed under the undoubted
equitable jurisdiction which exists in the federal court, and which is
not destroyed or limited in any degree by the creation of a legal
remedy by state legislation.
The case haying been removed from the state court by the defend-

ant, it is ope:n to the plaintiff to determine whether, in this court, he
will proceed at law or in equity. He has the right to reform his
pleadings, and to select either the law or equity side of the court
as the forum of litigation. The present order will therefore be that



460 I'EDERAL REPORTER. vol. 69.

the demurrer is overruled, and that the plaintiff be required to re-
form the petition, and, in doing so, to determine whether the case
shall be proceeded with at law or in equity, and, in either event,
that the pleading be made clear and specific,-such reformed peti-
tion to be filed within 20 days.

PAULY v. O'BRIEN.
(Circuit Court, S. D. California. August 11, 1895.)

No. 598.

BANKS AND BANKING-NEGOTIABLE INSTRUMENTS.
Where a person, at the solicitation of national bank officers, gave his

note to the bank to take up the note of a stranger, for the purpose, as
stated by the officers, of getting the old note "out of the past-due notes,"
held, that the maker of the new note was liable to the receiver of the bank.
on a renewal of the note, whether the transaction was a real one, or a
mere trick to make It appear to the government and the creditors and
stockholders that the bank had a valuable asset which it in fact did nor
have.

This was an action at law by Frederick N. Pauly, receiver of the
California National Bank of San Diego, against J. E. O'Brien on
a promissory note made by the latter to the bank.
David L. Withington, for plaintiff.
E. W. Britt and Works & Works, for defendant

ROSS, Circuit Judge. This is another of the many rascally trans-
actions disclosed in suits brought before this court in connection
with the insolvent California National Bank of San Diego. The
action is upon a promissory note executed by the defendant to the
bank, and is submitted to the court upon an agreed statement of
facts which Shows-First, that the facts alleged in the complaint,
which is in the ordinary form in such actions, are true; and, second.
the purpose of the note and the circumstances under which it was
executed, which are, in substance, as follows: On the 15th day of
November, 1889, one Naylor was indebted to the bank in the sum of
$3,714.40, evidenced by his promissory note, secured by a deposit
with the bank of a lot of jewelry as collateral. Naylor was insol-
vent, and, on the day named, the bookkeeper of the bank, who was
a brother of the defendant, at the instance of its vice president, one
D. D. Dare, asked the defendant to give his note to the bank in
place of and to take up that of Naylor, at the time stating "that
Naylor's note was past due, and was secured by collaterals which
were believed to be ample to pay the note, and that the bank wanted
to get the note out of the past-due notes, and that the Naylor note
and collaterals were to be collateral to the note to be given by him.
and would wipe his note out when the collaterals were disposed of.
assuring him .that the bank held jewelry as collateral s·ufficient
to pay it." The aefendant consented to this request, and, pur-
suan;!; thereto,':executed his note to the bank for the sum of $3,-
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714.40, "and the Naylor note was entered as paid on the books of
the bank, and the O'Brien note was entered as a discount for its
face." Thereafter, the bank sold "some or all" of the jewelry for
the sum of $1,150, and credited that amount on the note given by
the defendant. Subsequently, and on the 21st of March, 1891, the
bank informed the defendant of the sale, at which time he executed
to the bank a new note, for the amount of the first one, less the
amount realized by the sale of the jewelry; and still later, to wit, on
the 21st of July, 1891, defendant ex.ecuted to the bank, in renewal of
the one last mentioned, the note sued on herein, the amount of
which was the amount of the note of March 21, 1891, without inter-
est. Each and all of the notes executed by the defendant, proceeds
the agreed statement, "were given without any other consideration
than here stated, and that the only knowledge said Naylor bad of
the matter was that Dare told him that the jewelry had been sold,
and applied on the note. The Naylor note had been carried, and
each of the O'Brien notes were carried, among the assets of the bank
upon its books and in its statements to the comptroller, as an asset
for their face."
Upon these facts, I think it clear that the plaintiff is entitled to

judgment. It is said for the defendant that the note sued on was
without consideration. Not so, according to the agreed statement
of facts, for it is there stated that it was executed in place of and
to take up the note of Naylor, then represented by the bank officers
to be past due, and to be secured by collaterals which were believed
to be ample to pay it, and which they represented the bank wanted
to get "out of the past-due notes," and which, together with the col-
laterals, were to stand as collateral to the note executed by the
defendant, upon the execution of which the Naylor note was entered
as paid on the books of the bank, and the defendant's note was
entered thereon "as a discount for its face." It thus appears that
the defendant executed his first note, subsequently renewing it
from time to time, and ultimately by the note in suit, for the purpose
of having it take the place of the Naylor note, which, together with
the collaterals, "were to be collateral to the note" given by him. If,
however, this was not really the case, but that, in truth, the trans-
action was a mere trick to make it appear to the government and to
the creditors and stockholders of the bank that it had a valuable
note when in fact it did not have one, the result must be the same,
for, when parties employ legal instruments of an obligatory char-
acter for fraudulent and deceitful purposes, it is sound reason, as
well as pure justice, to leave him bound who has bound himself. It
will never do for the courts to hold that the officers of a bank,
by the connivance of a third party, can give to it the semblance of
solidity and security, and, when its insolvency is disclosed, that the,
third party can escape the consequences of his fraudulent act. Un·'
doubtedly, the transaction in question originated with the offioel's
of the bank, but to it the defendant became a willing party. It would
tequire mo,te credil;lity, thlU:l I p()Ssess to believe that the defendant,
when his brother, who was the bookkeeper of the bank, came to him
with the proposition of its vice president, in its every suggestion and
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dId know its true character
and purpose. far as appears, a total stranger to
him. Why shoul(,l hee::ltecute his note to take up the note of Nay-
lor? What moved .him to do it, except to enable the officers of the
bank to supplant the.overdue note of Naylor with a live note, which
he now insists WaE! consideration and purely voluntary, but

enabled the b,ankofficel's to make a deceptive, and therefore
fraudulent, showing ot assets? Obviously, nothing. There will be
judg-ment for the plaintiff for the amount due upon the note sued
upon, aCG?rding toits terms, with costs.

PRICKETT v. CITY OF MARCELINIll.l
(Circuit Court ot Appeals, Eighth CircuIt. June 4, 1895.)

No. 604.
M:mncIPml. BONDS-SEARCY COUNTY. v. THOMPSON, 18 C. C. A. 849, 66 FED. 92,

FOIjLOWEJ>.

In Error to. the Circuit of the United States for the Western
1)istrict Of Missouri. .
This.was an action at law by WilliaIl1 R.Prickett against the city

of Mar'ceHn,e, to recover on certain municipal bonds. A jury
was waJv¢d; and the case submitted to the court on the proofs. The
court. fourid the issues generally for the defendant, and rendered
judgment'Rccordingly.· 65 Fed. 469. The plaintiff brings error.
g. A. Clover, for plaintiff in error. .
HarryK. West and samuel W. Moore, for defendant in error.

$ ,-.,.' .. .' -'

Before,CALDWELL, SANBORN, and THAYER, Circuit Judges.

PER This case is affirmed on the authority of Searcy
County v. Thompson, 13 C. C. A. 349,66 Fed. 92.

NORTItWESTERN MDT. LIFE INS. CO. v. QUINN et aL
(Circuit. Court, W. D. Michigan, S. D. July 23, 1895.)

1. CLERKS OF CotrRT-FEES AND COMMISSIONS.
The clerk is,not entitled to any commission on the amount ot the ae-

ceptca bid in a foreclosure sale where the sale is conducted by a special
master, who, undel' direction of the decree, himself pays over the proceeds
to the mortgagee, so that no money comes into the clerk's hands.

J. SAME.
'Tbe decree was not void It erroneous, and, after execution, an objection

by the clerk was too late.

This Was a bpi 'for the fo'reclosure of a mortgage brought by the
N'orthwestern Mdt-rial Life Insurance Company against Thomas B.
Quinn, Mary Quinn, Herman N. Williams, Elizabeth Williams, and
John Dennery,' Heard on the petitionofOharles 1. Fitch, clerk of
the court, 'for. an allowance of the statutory percentage on the
amount bid at the foreclosure
1 Rehearing pending.


