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as a precedent for denial of jurisdiction here; but the opinion, and
the facts as well, in that case clearly distinguish it from the one at
bar. There the action was on a bond in which the penal sum was
$6,000, but the only liability either claimed or proved by the plaintiff
for recovery upon the trial amounted to $1,590. It was thereupon
held that this real claim was the sole subject of controversy, and
limited the amount involved; that jurisdiction could not be main-
tained by confining the declaration to a statement of the nominal
amount of the bond. The opinion states that it was the purpose
of the statute “to meet just such cases, and to prevent the court from
taking jurisdiction on account of merely colorable allegations to give
jurisdiction unwarranted by the facts”; and then remarks: “Of
course, if there appears to be an actual controversy involving more
than $2,000, though the recovery may be reduced, by payments or
otherwise, below that sum, the court would retain jurisdiction.” The
case at bar is clearly within this just qualification. Tt may be noted
that a writ of error in that case was not entertained by the circuit
court of appeals, and the question there decided was not passed upon
by the appellate court. 13 C. C. A. 39, 65 Fed. 533. But the case
here is substantially different from that, and would not be affected
by any view of that ruling. In the absence of any other assignment
of error, the motion for a new trial must be overruled, and judgment
will enter upon the verdict.
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BENNETT v. FORREST.
(District Court, D. Alaska. August 24, 1895.)

1. COURT—JURISDICTIONAT, AMOUNT.

‘Where a court has jurisdiction for the recovery of money or damages
when the amount “claimed” does not exceed a specified sum, and an ac-
tion is brought for a less amount than such specified sum, the court is not
ousted of jurisdiction by the filing of a counterclaim for a sum exceeding
the aggregate amount of such jurisdictional amount and the sum claimed
by plaintiff.

2. SaME—COUNTERCLAIM.

The fact that a counterclaim exceeds in amount the jurisdiction of the
court in which it is filed is not ground for refusing to allow defendant to
set it up; but, in case the court finds that it is established, it can render
judgment in defendant’s favor only for the amount of which it has juris-
diction.

Writ of review by William M. Bennett against Charles Forrest
to test the legality of proceedings and judgment of a commission-
er’s court in an action between the same parties. Affirmed.

John G. Heid, for plaintiff,

John F. Malony, for defendant.

TRUITT, District Judge. This case comes up by writ of review
prosecuted by said plaintiff for the purpose of testing the pro-
ceedings and judgment of said commissioner’s court in the certain
action therein tried in which said Charles Forrest was plaintiff
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and said William M. Bennett was defendant. In that action the
complaint charges that the defendant is indebted to plaintiff on a
balance due for wages in the sum of $198 for laber and services per-
formed by plaintiff for defendant, at his special instance and re-
quest, between the 3d day of May, 1893, and the 22d day of July,
1893. This complaint was filed August 7, 1893, and on the 16th
day of the same month the defendant filed his answer, in which he
admits that the plaintiff did perform labor and services for him
at his quartz mill and mine, situated in Silver Bow Basin, Alaska,
for the term of 70 days, at $4 per day, but denies that any set-
tlement in relation to the same was ever had, or any payment for
said services made, for the reason that, while the plaintiff was so
employed by defendant in and about said quartz mill and mine, he,
in company with others, unlawfully and without authority did on
or about the 24th day of July, 1893, take all the gold and amalgam,
of the value of $1,000, then cleaned up and contained in said quartz
mill, and appropriated the same to his own use. The angwer then
alleges that plaintiff has not accounted to defendant nor paid him
for said gold and amalgam, that he is indebted to him for it in
said sum, and asks judgment on this counterclaim for $1,000, to-
gether with costs and disbursements. Plaintiff filed his reply to
this answer, by which he puts in issue the allegations of the an-
swer, except that it admits that under an agreement with defend:
ant the plaintiff did receive gold and amalgam of the value of $82,
for which sum defendant was at the time duly credited, leaving
the balance named in the complaint still due and owing to him
from defendant, for which sum judgment is demanded. To this
reply the defendant demurred on the ground “that the court has
no jurisdiction of the subject of the above-entitled action, in that
the amount in issue and involved herein exceeds the sum of two
hundred and fifty dollars.” The record shows that the court over-
ruled this demurrer, which seems to have been regarded as a mo-
tion to dismiss the action, and gives the following statement of
the subsequent proceedings:

“Motion denied on the ground that the defendant is limited in his counter-
claim to the jurisdiction of this court in the sum of $250.00, and, if more is
claimed by his counterclaim than the jurisdiction of this court, his remedy
is by sunit against the plaintiff, and cannot be adjudicated by this court. The
defendant offers no evidence, and, after reading and considering the plain-
tiff’s complaint and all the pleadings in this action, the court finds that de-
fendant is indebted to the plaintiff in the sum of one hundred and ninety-eight
dollars. Therefore, it is adjudged and determined that the plaintiff, Charles
Forrest, do have and recover from defendant, William M. Bennett, the sum of
one hundred and ninety-eight dollars damages and five dollars costs.”

The organic act providing a civil government for Alaska confers
upon United States commissioners the eivil jurisdiction of a jus-
tice of the peace in Oregon, and that is limited to $250 in actions
for the recovery of money or damages. In the case at bar the
plaintiff brought his action regularly by filing his complaint
against defendant for a balance due him for wages in the sum of
$198. This was clearly within the jurisdiction of the commission-
er’s court. A summons was issued and served, and the defend-
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ant appeared and filed his answer. The court then had jurisdic:
tion of the subject-matter of the action and of the person of the
defendant. There is no dispute upon these points, but the peti-
tion for the writ of review alleges the error of the court to be “that
the said U. 8. commissioner’s court exceeded its jurisdiction in ren-
dering and entering said judgment in said action; to the injury of
the substantial rights of plaintiff in that said court, determined
said action, and rendered a judgment therein against this plain-
tiff while the issue disclosed and shown by said pleadings in said
action involves a sum exceeding the sum of $250, exclusive of
costs.,” Tt will be seen from this that the only point relied upon
to sustain this review and reverse the action of the lower court is
that the defendant, by filing lis answer setting up a counterclaim
in the sum of $1,000, ousted said court of its jurisdiction, and there-
after it could not proceed any further, but must dismiss the case.
The commissioner’s court has jurisdiction for the recovery of mon-
ey or damages when the amount claimed does not exceed $250. To
whom must the claim referred to in the statute belong? To the
plaintiff, most certainly. The court gets jurisdiction by the filing
of a complaint and the service of a summons. The machinery of
the law is put in motion by the plaintiff, and I know of no way by
which the defendant can oust the jurisdiction of the court, except
by defense or plea that the title to real property is involved.
Hill’s Ann. Code Or. § 909 (882); Sweek v. Galbreath, 11 Or. 516, 6
Pac. 220. The contention that a defendant can oust the jurisdic-
tion of a commissioner’s court, or other court of limited jurisdie-
tion, by pleading a counterclaim which exceeds the amount for
which judgment can be obtained in such court, is not supported
by precedent or good reason. The case of Corbell v. Childers, 17
Or. 528, 21 Pac. 670, was an action of replevin originally brought
in the county court of Klamath county, Or., to recover the posses-
sion of certain personal property, alleged to belong to the plain-
tiff therein, of the value of $365. The answer alleged said prop-
erty to be of the value of $1,060, which wag put in issue by the re-
ply. The defendant moved to dismiss the action for the reason
that the value of the property was beyond the jurisdiction of the
court. The motion was denied, the cause tried by a jury, and a
verdict returned for the plaintiff, upon which judgment was en-
tered by the court. The defendant appealed. The supreme court
of Oregon, in passing upon the case, said:

‘““The motion to dismiss this action in the court below was without merit.
and was properly overruled. The plaintiff claimed in his complaint that the
value of the property in controversy was §365; the defendant, that it was
of the value of $1,060. In this class of cases the county court has jurisdic-
tion where the claim or subject of controversy does not exceed the value of
$500. Hill’'s Ann. Code Or. § 834 [868]. Of course, by simply alleging in
the answer that the value was greater than $500, the jurisdiction of the court
could not-be ousted. 'The plaintiff’s action on the face of the complaint ap-
peared to be within the jurisdiction of the court. If jurisdiction existed in
fact, no difference what the answer contained, the plaintiff had a right to a
trial, and in such case the question of jurisdicticn could not be summarily
determined on motion.”
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Though not direetly in point, I think the principle of law an-
nounced in this case applies with great force to the one at bar. In
an action in a commissioner’s court, a plaintiff is entitled to the bene-
fit of the provisional remedies of arrest, attachment, and delivery of
personal property claimed in an action; but, if a defendant could
oust its jurisdiction and procure the dismissal of the action by trump-
ing up a fictitious counterclaim or inflating the value of the property
involved, these remedies would be delusive and vain. In this case
the defendant had the right to set up the counterclaim that he did
in his answer. “The defendant may set forth, by answer, as many
defences and counterclaims as he may have,” Hill's Ann. Code Or.
§ 73 (72). It is true that the value of this counterclaim as alleged
exceeds the amount for which the court could render judgment, but
that fact should not prevent him from setting it up, and if put in is-
sue by the reply, as it was in this case, then he had the right to go
to trial, and if his counterclaim had been established in the amount
alleged by the preponderance of evidence it would have defeated the
plaintiff’s cause of action, and judgment to the amount of the juris-
diction of the court—$250—should have been given to defendant.
In this action, at least, the defendant would have been compelled to
waive $552, provided he could have established his full claim; but if
he elected to come into that forum with a claim on which he might
have maintained a separate action in another court he must accept
the result of what he voluntarily elected to do. The plaintiff dis-
puted defendant’s entire counterclaim by his reply, and upon the
trial might have defeated it. The court below did not err in over-
ruling defendant’s demurrer or motion to dismiss, though the reasons
given by the record for his action do not seem to me to be good. But
he need not have assigned any reason therefor at all. The transcript
shows that after the decision of the court upon defendant’'s demurrer
the case came on for trial, and “the defendant offers no evidence, and
after reading and considering the plaintiff’s complaint and all the
pleadings in this action the court finds that the defendant is indebted
to the plaintiff in the sum of one hundred and ninety-eight dollars.”
This, then, was a trial of the case. The plaintiff was not required
to introduce any evidence to establish his claim for labor performed,
for defendant admits in his answer that “plaintiff did perform labor
and services for defendant, at defendant’s quartz mill and mine, sit-
uated in Silver Bow Basin, Alaska, for the term of 70 days, at $4
per day.” This would amount to $280, but the plaintiff in his reply
admits a payment of $82, which leaves the balance claimed in his
complaint, and for that amount and costs the commissioner’s court
entered judgment. Upon the allegations of the complaint and admis-
sions of the answer the plaintiff could rest his case. If the defendant
wished to prove his counterclaim, he should have introduced his evi-
dence then; but he offered no evidence, as is affirmatively shown by
the record, and I think the court did right in entering .judgment for
plaintiff. And even if it be conceded that the dictum of the’court in
deciding defendant’s motion to dismiss was such as to mislead de-
fendant, and prevent him from offering evidence, that is not assigned
as an error by the petition for review, and cannot, therefore, be con-
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sidered. The Oregon Code provides that the petition must describe
the decision or determination sought to be reviewed with convenient
certainty, and set forth “the errors alleged to have been committed
therein.” No substantial error appearing to have been committed
by the commissioner’s court in this case, its decision must be af-
firmed.

In re HALL & STILLSON CO.
(Circuit Court, S. D. California., August 6, 1895.)
No. 647.

FEDERAL AND STATE COURTS — PETITION FOR LEAVE TO LEVY EXECUTION ON
RECEIVERSHIP PROPERTY—NOTICE.

A petition to a federal court for leave to levy an execution issued from

a state court on property in the hands of a federal receiver, on the ground

that the property was attached on process from the state court before

it came into the receiver’s hands, will not be determined, except on notice

to the partie¢ to the suit in the federal court, and notice to the receiver
does not operate as notice to them.

This was a petition by the Hall & Stillson Company, a corporation,
for an order authorizing the sheriff of San Bernardino county, state
of California, to levy an execution upon the property of the Vander-
bilt Mining & Milling Company, said property being in the hands of
a receiver appointed by the United States circuit court for the South-
ern district of California.

The petition in this matter sets forth that on the 234 day of February, 1895,
petitioner, the Hall & Stillson Company, commenced an action in the superior
court of said county against the Vanderbilt Mining & Milling Company, a cor-
poration, on an indebtedness of $5,165.83, besides interest, and that on said
day a writ of attachment was issued out of said superior court, which on the
same day was levied upon the property in question, the same being real es-
tate; that afterwards, on the 13th day of June, 1895, judgment was recov-
ered by the plaintiff in said action for the amount above named; that on or
about the 18th day of June, 1895, in an action pending in the United States
circuit court for the Southern district of California, wherein Henry King
‘Whittle is plaintiff, and the said Vanderbilt Mining & Milling Company and
others are defendants, one W. N. Crandall was appointed receiver of all the
property of the said Vanderbilt Mining & Milling Company; that said W. N.
Crandall, as such receiver, has taken, and now holds, possession of all the
property levied upon by virtue of the aforesaid attachment. On the foregoing
allegations, the prayer of the petition is for an order permitting the levy of
an execution issued on said judgment upon. the property above referred to.
The petition was served upon the receiver, together with written notice that,
upon said petition, petitioner would, at the time in said notice mentioned,
move the court for the order above indicated. When the motion and petition
were called up for hearing, objection thereto was made by the receiver, and
also by the parties to the action, on the ground that the latter had not been
notified of either the motion or petition.

E. B. Stanton and A. B. Paris, for petitioner.

Clarence A. Miller, Miller, Wynn & Miller, and Allen & Flint, for
complainant.

‘W. J. Hunsaker and William Chambers, for defendants,

Henry Dillon, for Taylor, interpleader.



