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upon. This eonclusion is confirmed by the facts, abundantly proved:
(1) That the Congdon patent formed the basis of an art; (2) that it
obtained, by its own merit, a trade-name; (3) that it went into gen-
eral use; and (4) that it was specified to the car builders by its trade-
name, and thus fully recognized by the defendants. Consolidated
Brake-Shoe Co. v. Detroit Steel & Spring Co., 47 Fed. 894; Kre-
mentz v. 8. Cottle Co., 69 O. G. 241, 13 Sup. Ct. 719 (Shiras, J ), citing
Loom' Co. v. ngg1ns 105 U. 8. 580 Consolidated Safety-Valve Co.
v. Crosbhy Steam Gauge & Valve Co., 113 U. 8. 157, 5 Sup. Ct. 513;
Magowan v. Packing Co., 141 U, 8. 332, 12 Sup. Ct. 71; Washburn &
Moen Manuf’g Co. v. Beat ‘Em All Barbed-Wire Co., 143 U, 8, 275,
12 Sup. Ct. 443; Gandy v. Belting Co., 143 U. 8. 587, 12 Sup. Ct. 598;
Toplift v. Tophff 145 U. 8. 156, 12 Sup Ct. 825.

Let a decree be entered sustammg complainants’ title to the pat-
ent sued upon, as pleaded in the bill of complaint, finding that the
defendants have infringed the same; that the said patent is a good
and valid patent for a brake shoe for railway cars, composed of differ-
ent metals, and having inserted bearing pieces of a harder metal
than the metal composing the body of the shoe; and dismissing said
bill, but without costs, as to the defendants Hook and Henderson.
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"PACIFIC MAIL STEAMSHIP CO. v. NEW YORK, H. & R. MIN. CO. et al.
APPLETON v. PACIFIC MAIL STEAMSHIP CO.
(Distriet Court, 8. D. New York. July 13, 1895.)

GENERAL AVERAGE—NEGLIGENT STRANDING—LIMITATION OF LIABILITY—CARGO
INnTERESTS UNAFFECTED—CONTRIBUTION BY SPECIE SAVED.

The steamer City of P. having been negligently stranded, and the steamer
thereafter voluntarily flocded to prevent total loss from pounding before
relief could be had; and the cargo being thereby damaged, but vessel and
cargo ultimately saved, and the whole value of the vessel and the freight
pending ‘having been afterwards divided among the damage claimants
upon a decree in proceedings to limit the owner’s liability; and thereafter
a general average adjustment being made as between the cargo interests.
and libels thereafter filed upon the average bonds given on the delivery of
the cargo: Held: (1) That the flooding was a general average act. (2)
That neither the decree and distribution in the proceeding to limit liability,
nor the exclusion of the vessel from participation in the general average,
were any bar to the general average adjustment as between the carygo in-
terests; and that due account having been taken in the average adjust-
ment, of the decree and distribution, so as to equalize the cargo interests
pro rata, the adjustment should be sustained. (3) That as the general
average act was for the benefit of the whole adventure, including the specie
on board, the specie must contribute in general average, although it was
transshipped a week after the flooding, the transshipment being to another
vessel of the same carrier, by which the specie was duly delivered upon
the giving of an average bond, and the voyage not being broken up, nor
any separation of interests intended by the transshipment.

- Wing, Putnam & Burlingham, for Pacific Mail Steamship Co.

Mr. Cox, for Appleton.

Carter & Ledyard, for New York, H. & R. Min. Co. and others.

Butler, Stillman & I]ubbard and Mr. Mynderse, for other respond-
ents,

North, Ward & Wagstaff, for other respondents.
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BROWN, District Judge. The above actions grew out of a general
averuge adjustment made September 14, 1893, pursuant to average
bonds executed in New York by different consignees of cargo, in July,
188R, consequent on the stranding of the steamer City of Para, off Old
Providence Island on May 17, 1888. The steamer was bound with
a general cargo from Colon to New York, but was got off and brought
to this port. The accident was held by this court to have been
caused through negligence; and the owners were held liable up to
the value of the vessel and freight pending (44 Fed. 689). That
amount was paid into court, and distributed pro rata among the
damage claimants under a final decree entered February 24, 1893,

A sacrifice of cargo and salvage expenses having been incurred
in rescuing the ship, the general average adjustment above referred
to was made up, in which the cargo charges and allowances are
equalized by making due account of the proceeds received under the
decree in the limitation of liability proceedings. The vessel having
been surrendered, and its proceeds distributed, the adjustment was
made entirely between the cargo interests; the vessel not appear-
ing either as debtor or creditor in the account.

The libel of Appleton was filed to recover the amount which the
adjusters had stated and found due. The other eight libels were
filed to recover the contributory amounts due from various cargo
owners according to the general average adjustment, as above stat-
ed, and upon the bonds given therefor. The objections below con-
sidered were taken to these last demands.

1. The decree in the proceedings for limitation of liability by the
owners of the City of Para, does not, in my judgment, prevent the
operation of the principles of general average contribution, where
in other respects the circumstances warrant it. Certainly no such
effect is indicated, or could have been contemplated, in the act pro-
viding for a limitation of ship-owners’ liabilities; and there is not
the least equitable reason for giving the act any such effect by con-
struction. The ship, in consequence of the negligence that brought
about the stranding, and rendered necessary the general average
act, not only forfeited all claim to share as a creditor in the general
average distribution, but became liable to respond to the extent of
her value to make good the losses of cargo owners. The two sub-
jects are quite independent of each other, and I see no reason why
it should make any difference in the final result, whether the general
average adjustment was made after the distribution in the limita-
tion of liability proceedings, or before such distribution. Had the
adjustmept been before decree and distribution of the proceeds of
the ship, the ship’s share would have been ordered distributed
among the cargo interests. Deing made since the decree, all that
equity and justice require is that the adjustment shall be made with
due account of the distribution under that decree, so that the bur-
dens and losses shall be distributed pro rata, in conformity with the
intention of the liability act and with the equitable principles of
average adjustment. The evidence shows that in this case that
has been done.
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2. The objection that no adjustment of general average can be
made without the admission of the vessel to participate, is an ob-
jection of form merely. -The adjustment might have been made up
in that form; and the vessel’s share would then, in consequence of
her negligence, have been distributable among the damaged cargo
owners, with precisely the same result that this adjustment gives.
See Strang v. Scott, 14 App. Cas. 601. To the same effect is the
- Maritime Code of Denmark (section 191).

3. The objection that the specie should not be held to contribute,
on the ground that it was removed from the vessel before she was
ﬁnally got off, ought not to be sustained in the present case. Dur-
ing the first 24 hours after the vessel stranded, various attempts
were made to get her off the reef, but without effect She was in
a position where the total loss of ship and cargo, including specie,
was threatened from pounding. To avoid pounding, and the dan-
ger of losing the entire adventure, the ship was flooded, and thereby
steadied until the Merrit Wrecking Company from New York could
send out the relief expedition by which the vessel was got off, and
the cargo, though damaged, brought to this port. A week after the
vessel was thus flooded, a chartered vessel, the Thames, procured
by the agent of the steamship company owner, came to the reef and
removed the mails, specie, and passengers, and proceeded with them
to Colon, whence they were forwarded by the company’s steamship
Colon to New York. The specie remained all the time in the steam-
ship company’s possessmn until it was delivered upon the execution
of the average bond in suit.

The flooding of the vessel was clearly a general average act, done
in the interests of the entire adventure, including the specie. The
damage to a portion of the cargo arose through this flooding. Not
only was the act of flooding a general average act, but it was a part
of the series of measures contemplated from the first for the preser-
vation of all the interests as far as possible; and no separation of
interests was intended, nor was the voyage broken up.

An abstract of the adjustment is as follows:

Contributory value of the cargo..... U ceernveae ceessenanss $232,599.76
AllOWance t0 CAIZ0.....ccvicenrnernstnanascunssnsans vesrecssrees 11272263
Value of cargo, as it arrived in New York....... vessessesceesees 11987713
Value of specie and treasure transshipped......ececvecsercoesnns 36,000.00
Value of cargo remaining on ship and brought in her (all except

the SDECIE). e vietrieeeecerssensstaserosssasssssassssnsessnnses 33.877.13

The case of The I’Amerique, 35 Fed. 835, and other cases there cit-
ed, in which an exemption from general average has been allowed in
consequence of a separation of interests, seem to me not at all ap-
plicable to the facts of the present case. This adjustment is, there-
fore, sustained, and decrees may be entered accordingly for pay-
ment upon the bonds in suit, with costs.

In the case of Appleton, a decree may also be entered that the
respondent pay to the libelant the amount due upon the adjustment,
upon collection by respondent of the sums owing by the debtor in-
terests, or pro rata for such amount as is collectible, with a refer-
ence to ascertain the amount, if the amount is not agreed upon.



JEWETT 9. WHITCOMB. : 417

JEWETT v. WHITCOMB et al.
(Circuit Court, B. D. Wisconsin. July 30, 1895.)

REMOVAL OF CAUSES—SUITS AGAINST RECEIVERS OF FEDERAL COURTS.

A suit against a receiver appointed by a federal court for a cause arising
out of his management of the property committed to his charge is one aris-
ing under the laws of the United States, and may be removed from a state
to a federal court, without regard to the citizenship of the parties or the
nature of the controversy.

This was an action by Jennie M. Jewett, as administratrix,
against H. F. Whitcomb and Howard Morris, as receivers of the
Wisconsin Central Company and the Wisconsin Central Railroad
Company, to recover damages for the death of the plaintiff’s intes-
tate.

Hooper & Hooper, for plaintiff.
Thomas H. Gill, for defendants.

SEAMAN, District Judge. This action was commenced in the
circuit court for Winnebago county upon a complaint which al-
leges that negligence on the part of the defendants in the opera-
tion of the railway committed to their control produced the death
of plaintiff’s intestate, and that the control and possession of such
railway by the defendants was derived through their appointment
as “receivers of the Wisconsin Central Company and the Wiscon-
sin Central Railroad Company [they being railroad corporations
organized and existing under the laws of the state of Wisconsin]
by the circuit court of the United States for the Eastern district
of Wisconsin in an action then pending in said court.” Upon peti-
tion of the receivers, duly presented, the cause was removed to this
court and docketed. The plaintiff now moves to remand, and, as
diverse citizenship of the parties does not exist, the question arises
whether the fact that the defendants were appointed receivers by
a federal court, taken with the further fact that their liability is
charged solely in that capacity, confers a right of removal to fed-
eral jurisdiction.

In Railway Co. v. Cox, 145 U. 8. 593, 603, 12 Sup. Ct. 905, the
unanimous opinion of the supreme court, is expressed, through the
chief justice, in respect of a similar action against receivers so ap-
pointed, in the following language:

“As jurisdiction without leave is maintainable through the act of congress,
and as the receivers became such by reason of, and derived their authority
from, and operated the road in obedience to, the orders of the circuit court,
in the exercise of its judicial powers, we hold that jurisdiction existed be-
cause the suit was one arising under the constitution and laws of the United
States; and this is in harmony with previous decisions. Buck v. Colbath,
3 Wall. 334; Feibelman v. Packard, 109 U. 8. 421, 3 Sup. Ct. 289; Bock v.
Perkins, 139 U. 8. 628, 11 Sup. Ct. 677.” )

While it is true that in that case the receivership was over the
property of a company incorporated by congress, the decision is
expressly placed upon the broad ground that the receivers were
acting under appointment by the federal court, and the precedents
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