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the first and second claims of patent No. 308,556, and to direct an ac-
counting with respect to the' infringement of said claims and of the
second claim of the Hook patent, and to find that said three claims
only have been infringed. The interlocutory order of the circuit
court, pendente lite, in the case against the National Cigarette &
Machine Company, is reversed, with costs of this court.

GINNA et al. v. MERSEREAU CO.
(Circuit Court, D. New Jersey. July 3, 1895.)

PATENTS-CAN-MAK!NG MACHINES.
The Hipperling patent, No. 281,508, for an improvement In machines

for manufacturing tin cans, and relating "particularly to a machine for
double seaming the head and bottom of rectangular shaped cans," must,
in view of the prior Atkinson patent, No. 279,853, be confined to the par-
ticular form of construction shown. Hela, therefore, that the second and
third claims are not infringed by a machine made in accordance with the
Adriance patent, No. 472,284.

This was a bill by Stephen A. Ginna and Richard A. Donaldson
against the Mersereau Manufacturing Company for alleged infringe-
ment of a patent relating to machines for manufacturing tin cans.
Rowland Cox, for complainants.
Edwin H. Brown, for defendant.

ACHESON, Circuit Judge. The bill charges the defendant with
infringement of letters patent No. 281,508, dated July 17, 1883, is-
sued to the complainants as assignees of the inventor, William Hip-
perling, upon an application filed May 23, 1883, for an improvement
in machines for use in the manufacture of tin cans. The invention,
the specification states, has relation "particularly to a machine for
double seaming the head and bottom of rectangular shaped cans."
The machine comprises a revolving table, adjustable vertically, by
means of a treadle and a platen, to engage with the head of the can,
seaming rollers, m and n, secured in a swinging block, k, which is
pivotally mounted on a sliding carriage, f, and a cam, w, arranged
on a vertiCal shaft, E, which is geared to rotate in unison with the
shaft that carries the platen. When the can is in position between
the revolving table and platen, the operator, by the movement of a
cam, b', advances the revolving shaft, E, and cam, w, and thereby
also the carriage, f, with its seam-forming rollers, towards the plat-
en. One of the rollers is thus forced up against the metal flange,
and as the can rotates this roller bends over the metal, and com-
pletes the first stage of the fold. Then the cam, b', is released, and
by moving the swinging block, k, the other roller is brought into posi-
tion to press the seam, and the cam, b', being again manipulated by
the operator, the seam is flattened and finished. As the machine
of IIipperling is organized, the operator has to keep his hand on the
handle connected with the cam, b', so that he may accomplish the
above-mentioned results gradually. Infringement of the second and
third claims of the patent is alleged. Those claims are as follows:
(2) In a can-seaming machine, the revolving table and platen between which

the can to be treated is held, the platen conforming in outline to that of the
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can in cross section, In cQmbination with a movable carriage, a revolving can
whose edges agree with those of said platen, and which can is adapted to
actuate the carriage, and a seaming device sustained by said carriage, and
having grooves adapted by their separate contact with the can to complete
the seam, substantially as set forth.
(3) In a can-seaming machine, the revolving table and platen between which

the can to be treated is held, in combination with a movable carriage, a re-
volving can whose edges agree with those of said platen, and which can is
adapted to actuate the carriage, a seaming device sustained by said carriage,
and having grooves of suitable form to (by their separate contact with the can)
complete the seam, and a pawl and ratchet mechanism whereby the separate
grooves may be brought into position to engage the seam, substantfally as set
forth.
The defendant company is manufacturing under letters patent No.

472,284, dated April 5, 1892, granted to it as assignee of the inventor,
Benjamin Adriance. In the defendant's machine there are two car-
riages, each in the form of a lever or swinging frame, and to each
of these carriages is pivoted another lever, one of them carrying a
forming roller and the other a locking roller, and these rollers are
alternately and automatically put into operative relation with the
metal flange by means of cams. Thus, cam 32 acts to move the
forming roller to its working position, and, after the seam has been
formed, a spring moves that roller away from the chuck, when im-
mediately cam 33 acts to move the locking roller into operative po-
sition, and when its work is done another spring moves the locking
roller away from the chuck, and to a position such as will permit
the operator to remove the headed can and put in another piece of
work. This machine is strictly automatic. The operator simply
puts the can and its head or cap in place and starts the machine,
and, without the exercise of any skill or judgment on his part, the
whole work is done by the machine.
It is admitted that machines for double seaming round cans and

for single seaming rectangular shaped cans were in common use
before Hipperling's invention; and it is shown, also, that all the ele-
ments of the two above-quoted claims of the patent in suit were old
in can-seaming machines. The complainants, however, assert that
Hipperling was the first to devise and describe a successful machine
adapted for the double seaming of cans of irregular shape in cross
section. But the proofs, I think, fail the complainants here. It
appears that on June 19, 1883, letters patent No. 279,853 were is-
sued to Somers Bros., assignees of William H. Atkinson, the invent-
or, upon an application filed April 23, 1883, for improvements in
machines for seaming irregular shaped cans. That patent contem-
plates the double seaming of rectangular cans, and describes a ma-
chine to accomplish that result. Now, this Atkinson patent was
anterior to the patent in suit as respects both date of issue and date
of application. Then, if we turn to the proofs touching the time of
invention, the clear weight of evidence on the question of pri-
ority is found to be with Atkinson. There was, indeed, no denial
of the priority of the Atkinson machine upon the argument of this
case, the complainants' contention being that his machine was a
failul"e. But to that proposition I am not able to assent. It is, I
think, that this Atkinson machine was not only practical
in the sense that it would double seam rectangular cans, but that
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it was"successful, for manufacturing purposes, in a commerCial
Bense.' .. it wassusceptfble of improvement, and to that end
Atkinson, in 1885, took out a second patent. The machine of this
later patent gave better results, because it was automatic,and there-
foreWIU!l.much more rapid in operation. This is all that can fairly
be affirmed. A patient study of the case has brought me to the
conclusion that if, after what had already been done in this art, the
devising of a machine for double seaming rectangular cans involved
invention at all, the merit of the achievement belongs to Atkinson,
and not to Hipperling. The relation of Hipperling to the art of
double seaming cans of rectangular shape was that of an improver
only,and therefore he must be confined to his own form of construc-
tion. Railway Co. v. Sayles, 97 U. S. 554; Duff v. Pump Co., 107 U.
S. 636, 2 Sup. Ct. 487; Caster Co. v. Spiegel, 133 U. S. 360, 10 Sup.
Ct. 409; Wright v. Yuengling, 155 U. S. 47, 15 Sup. Ct.1; Johnson Co.
v. Steel Works, 5 C. C. A. 412, 56 Fed. 43. The differences between
the complainants' maehine and the machine of the defendant are not
colorable, but substantial. In conformity, then, with the rule es-
tablished by the above-cited cases, it must be held that the charge
of infringement is not made out. Let a decree be drawn dismissing
the bill of complaint, with costs.

PALMER PNEUMATIC TIRE CO. v. LOZIER.
(Circuit Court, N. D. Ohio, E. D. Juiy 23, 1895.)

No. 5,404.
L PATENTS-BILL BY INTERFERING PATENTEE-REV. ST. § 4918.

The right given by Rev. St. § 4918, to any person "interested In" 8. pat·
ent which interferes with another patent to fiie a bill in equity to procure
an adjUdication determining the rights conferrl!d by the patents, respec-
tively, Is not affected by the fact that complainant has surrendered his pat-
ent for the purpose of procuring a reissue. Especially is this true where
pending the suit the application for a reissue has been rejected, and com-
plainant has thereby acquired a right to again receive possession of the
surrendered patent. Burrell v. Hackley, 35 I!'ed. 833, distinguished.

2. SAME-JURIsDICTION OF COURT-INJUNCTION.
Where a bill is filed under Rev. St. § 4918, to determine the rights ot

interfering patentees, the court has jurisdiction to grant relief by injunc-
tion, when necessary to protect the rights of a party.

8. SAME.
Where a bill was filed, under Rev. St. § 4918, between persons claiming

under interfering patents, held, that defendant would not be enjoined from
prosecuting an action at law previously begun in the same court for in-
fringement of his patent, where It appeared that the equity suit could, by
due diligence, be brought to a bearing as soon as the action at law, in
which case the court would give precedence to the equity suit.

This was a bill filed, uI).der Rev. St. § 4918, by the Palmt>r Pneu-
matic Tire Company against Henry A. Lozier, to procure an adjudica-
tion determining the rights of the parties under certain interfering
patents for inventions.
E. S. Thurston, Dyrenforth & Dyrenforth, and L. L. Bond, for com-

plainant.
Wm. A. Redding, John R. Bennett. and Gilbert & Hills, for de-

fendant.


