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“Every person, company or manufacturer who shall engage in the business
of selling pianos or organs by sample, list or otherwise in the state, shall
before selling or offering for sale any such instrument, pay to the state
treasurer a tax of two hundred and fifty dollars, and obtain a license which
shall operate one year from its date and all such licenses shall be counter-
signed by the auditor and no other license tax shall be required by counties,
cities or towns.”

At the argument of the case, while I have not had the benefit of
any argument on the part of the state, I have been assisted by an
exhaustive collection of authorities on the part of the counsel for
the petitioner. He has clearly shown that in cases like this the uni-
form conclusion of the supreme court of the United States is that
such a tax law is in conflict with the interstate commerce provisions
of the constitution of the United States. It is a regulation of com-
merce,—to that extent a restriction upon it,—notwithstanding that
congress, whose control over commerce is supreme, has elected that
it should be free and unrestricted. Brown v. Maryland, 12 Wheat.
436; Welton v. Missouri, 91 U. 8. 275; State Freight Tax Cases, 15
‘Wall. 282; Robbins v. Taxing Dist., 120 U. 8. 489, 7 Sup. Ct. 592;
Corson v. Maryland, 120 Ts 8. 502, 7 Sup. Ct. 655; Leloup v. Mobile,
127 U. 8. 640, 8 Sup. Ct. 1380; Stoutenburgh v. Hennick, 129 U. 8.
141, 9 Sup. Ct. 256. In the late case of Brennan v. Titusville, 153
U. 8. 289, 14 Sup. Ct. 829, the cases are reviewed and confirmed. The
gection in question is in eonflict with the constitution and laws of
the United States, and the imprisonment of the petitioner there-
under unlawful. Let him be discharged, and go hence without day.

AMERICAN PNEUMATIC TOOL CO. v. FISHER et al.
(Circuit Court, S.'D. New York. August 12, 1805.)

1. PATENTS—PATENTABLE INVENTION—PNEUMATIC ToOOLS.

There is patentable invention in bringing together and adapting in size,
proportion, and relation the various parts necessary to form a cylindrical
»pneumatic drilling tool twhich may be held in, and guided by, the hand
while at work, even though like parts, operating by steam or air in sim-
ilar ways in engines of various sorts, were previously known,

2. SAME--PNEUMATIC DRILLING TOOLS.
The Bates patent, No. 364,081, for a pneumatic drilling tool, shows pat-
entable invention, and is infringed by a tool made substantially in accord-
ance with the Drawbaugh patent, No. 472,495.

This was a suit in equity by the American Pneumatic Tool Com-
pany against Robert Fisher and others for infringement of a patent
for a pneumatic drilling tool.

Thomas B. Kerr and Leonard E. Curtis, for plaintiff.
Edward H. Brown, for defendants.

WHEELER, District Judge. This suit is brought upon patent No.
364,081, dated May 31, 1887, and granted to Albert J. Bates for a
preumatic drilling tool; and apon No. 373,746, dated November 22,
1887, and granted to James 8. MacCoy, but not now claimed to have
been infringed. These tools are for doing work done by hand tools
with a mallet. They are cylindrical, for being held in, and guided to
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the work by, the hand, with the working tool held by it at one end,
hammered by a piston moved very rapidly by air forced in at the
other end, and directed automatically by a valve working trans-
versely, and air passages, into the cylinder alternately at one side
and the other of the piston, and out at exhausts. Such tools for
general use in such work appear to have been originated by MacCoy,
as shown by his patents Nos. 323,053, dated July 28, and 326,312,
dated September 15, 1885. Others for particular uses were origi-
nated by other persons, and among them that for a dental plugger,
by Benaiah Fitts, as shown by his patent No. 265,950, dated October
17,1882, These are nearest of any to the tool of the Bates patent;
and that of the MacCoy patent is nearest of either of these. In the
Fitts plugger the valve is in a separate cylinder, and mechanically
operated; and in the MacCoy tool it is in the piston. The Fitts
device was specially adapted to dental work, and could not be made
to take the place of the hand and mallet in other work. Making
room for the valve in the piston of the MacCoy tool weakened it as
a hammer, and the operation of the valve in it made it wear out
the cylinder irregularly. Bates arranged the valve in a separate
chamber in the same cylinder, and strengthened the piston as a ham-
mer, and improved its operation, by making it solid. The specifica-
tion and drawings of his patent show and describe the valve so lo-
cated in a separate chamber in the same cylinder with the solid pis-
ton, and set forth the air passages about, and the operation of, the
several parts with much intricacy, not necessary to be followed here.
There are nine claims, one only being relied upon, which is:

“3. In the pneumatic drilling tool described, and in combination with the
case baving an inlet and exhaust port, the cylinder having a piston chamber
and a valve chamber arranged separate from each other and connected by
means of ports and air passages, the piston, and valve for controlling said
piston through the medium of said ports and air passages, substantially as
and for the purpose set forth.” )

The Bates patent thus appears to be for a useful invention of an
improvement upon the MacCoy tool. The valve is located and oper-
ated so differently from that of the Fitts plugger that invention
would be required to adapt that, like this, to the MacCoy tool; and,
as to that, this appears to be also a new improvement, for which
Bates was well entitled to a patent. Railway Co. v. Sayles, 97 U.
S. 554. Many patents of steam and air engines, and devices, are
set up and proved as anticipations and limitations which would, if
applicable, overthrow or make avoidable the MacCoy patent on the
pneumatic tool itself, as well as this one for this improvement; and
if prior like parts, operating by steam or air in engines of various
sorts, in similar ways, would anticipate the use of such parts in the
employment of such power everywhere, that result would be well
accomplished. But the bringing, adapting in size, proportion, and
relation, and so inclosing such parts as to form a tool of such power,
capable of guidance to such work by hand, would seem to involve.
high and most useful inventive skill, well worthy of a patent upon
the tool itself, or improvements of that kind upon it. Potts & Co. v.
Creager, 155 U. 8. 597, 15 Sup. Ct. 194.. The combinations of parts
similar to those of this third claim may be found in such engines
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and devices, operating in a similar way, in relation to the other
parts of those machines, but unadapted to the places and uses of
such a tool. The same quality of inventive skill would be required
for so bringing in and adapting these parts to the others as to con-
stitute this very useful improvement. The claim is expressly for this
combination in such a tool, and so exclusive of it elsewhere; and
it seems to well cover, and to be valid for, this improvement. The
defendants make poneumatic tools of this kind, substantially in ac-
cordance with the specifications of patent No. 472,495, dated April
5, 1892, and granted to Daniel Drawbaugh, for such a pneumatic
tool. The valve chamber is separate from the piston chamber, and
the valve, although it works longitudinally instead of transversely,
does the same thing in substantially the same way as that of this
claim of the Bates patent. So Bates’ improvement appears to have
been taken by Drawbaugh, and to be used by the defendants.

Decree for plaintiff.

AMERICAN SODA-FOUNTAIN CO. v. GREEN et al, .
(Circuit Court, E. D. Pennsylvania. June 4, 1893.)

PATENT INFRINGEMENT SUITS — PLEADING — DEFENSES— COMBINATIONS AND
MoNOPOLIES.

In a suit for infringement of a patent relating to soda-water fountains,
the answer alleged that complainant company was an illegal combination
or trust, formed by a great number of manufacturers of soda-water ap-
paratus for the purpose of monopolizing and controlling the business in
soda-water apparatus, fixing the price thereof, and restraining and crush-
ing out competition; that in furtherance of this purpose it had acquired
a large number of patents, some of which were about to expire, and many
of which covered unpatentable matter; and that in bringing the suit com-
plainant sought to harass defendants, and destroy their business, because
they refused to join in the combination. Held, that these allegations con-
stituted no defense, and were irrelevant and immaterial, and must be
stricken out as impertinent, on motion.

This was a bill by the American Soda-Fountain Company against
Robert M. Green, Frank D. Green, and Robert M. Green, Jr., trading
as Robert M. Green & Sons, for alleged infringement of certain let-
ters patent relating to soda-water apparatus, granted to one Witting.
The answer denied the infringement, set up some of the usual statu-
tory defenses, and, in addition thereto, set up certain other matters,
which complainant has challenged by exceptions. The paragraphs
excepted to were as follows:

“9) They allege that the American Soda-Fountain Company, the complain-
ant herein, if it be an incorporated body, is formed by an illegal combination,
in the form of a t{rust, of a great number of manufacturers of soda-water ap-
paratus, who have incorporated said company, combination or trust, and com-
bined and conspired together for the purpose of monopolizing or c¢ontrolling
the manufacture and sale of a staple and necessary article of manufacture,
such as soda-water apparatus, within and through the United States, and for
the purpose of fixing the prices at which such soda-water apparatus should
be sold, and the purpose of limiting and restraining the production of soda-
water apparatus, and for the purpose of restraining competition, and for the
purpose of harrassing and destroying the business of the manufacturers of and
dealers in soda-water apparatus not forming part of said company, combina-
tion, or trust; wherefore, those defendants allege that the complainant herein
is a company, combination, or trust unlawful in its relation or organization,



