
330 FEDERAL REPORTER, vol. 69.

it must be assumed that the discounts which were "disallowed" by
him were'not arbitrarily rejected, but were taken as the measure
of the '<advance" which he deemed it his duty to make in appraising
"the true and actual market value * * * of the merchandise."
This understanding of the appraiser's official action reconciles it
with the law. There is, at least, no evidence that he intended to
exceed his powers, and. the presumption is that he did not. 'filis
view of the present .:ase is, I think, rendered necessary by the re-
cent judgment of the courtof appeals forthis circuit in the case of
U. S. v. Kenworthy/ which, as yet, has not been officially reported.
It follows that the board. of appraisers was right in holding that
"the remedy of the appellant * * * was by appeal for reap-
praisement, not by protest"; and therefore its decision is affirmed.

Ex parte HOUGH.
(Circuit Court, W. D. North Carolina. July 29, 1895,)

INTERSTATE COMMERCE-LICENSES.
Acts N. C. 1895, c. 116, § 25, requiring every one, before engaging lI,

selling pianos or organs by sample, list, or otherwise, In the state, to pay
$250 for a license, is, In the case of one selling by sample and list, as
agent fo·r a manufacturer and dealer located in another state, void, as a
regulation of interstate commerce.

Petitiono( W. L Hough for writ of habeas <;orpus. Granted.
Tucker & Murphy, for petitioner.
Solicitor R. S. McCall, for. the State of North Carolina.

SIMONTON, Circ:uit Judge. This case comes up on the petition
of W. I. Hough, praying a writ of habeas corpus. .He is in the cus-
tody of the ·sheriff of Buncombe county, N. C., charged with the vio-
lation of the revenue law of that state. . The following is an agreed
statement of facts:
"It is agreed between Robt. S. McCall, sollcltor for the state of North Caro-

lina, and Tucl,{er &. Murphy, attorneys for the petitioner, W. J. Hough, that
the facts in this case are as follows: The W. W. Kimball Company are
manufacturers and wholesale dealers In pianos and organs in the city of
Chicago, In the state of Illinois, and with no place of business in North Caro-
lina; that the petitioner is the dUly-authorized soliciting agellt of !laid Kimban
OompallY for the sale of pianos and organs in North Carolina; that, as such
agent, the petitioner has engaged ill the. business of selling and ofl'erlng to
sell pianos and organs III said state, by: sample and by list; that on the 1st
day of July, 1895, the petitioner, as such agent and representative Of said
Kimball Company, sold, by sample and by list, an organ of the said Kimball
Company to Smith, in Buncombe county, North CarolillR; that neltheL'
the petitioner nor said Kimball Company paid a tax of two hundred and
fifty dollars to the state treasurer of North Carolina before engaging in said
business and making said sale, as required by the acts· of the general assem-
bly of North carolina (chapter 116, § 25}, enacied at the session of 1895."
The prisoner is charged with the violation of section 25, c. 116,

:Acts 1895, of tbe general assembly of North Oarolina. The section
is as follows:
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"Every person, company or manufacturer who shall engage in the businesl!
of selling pianos or organs by sample, list or otherwise in the state, shall
before selling or offering for sale any such instrument, pay to the state
treasurer a tax of two hundred and fifty dollars, and obtain a license wliich
shall operate one year from its date and all such licenses shall be counter-
signed by the auditor and no other license tax shall be required by counties,
cities or towns."
At the argument of the case, while I have not had the benefit of

any argument on the part of the state, I have been assisted by an
exhaustive collection of authorities on the part of the counsel for
the petitioner. He has clearly shown that in cases like this the uni-
form conclusion of the supreme court of the United States is that
such a tax law is in conflict with the interstate commerce provisions
of the constitution of the United States. It is a regulation of com-
merce,-to that extent a restriction upon it,-notwithstanding that
congress, whose control over commerce is supreme, has elected that
it should be free and unrestricted. Brown v. Maryland, 12 Wheat.
436; Welton v. Missouri, 91 U. S. 275; State Freight Tax Cases, 15
Wall. 232; Robbins Y. Taxing Dist., 120 U. S. 489, 7 Sup. Ct 592;
Corsonv. Maryland, 120 U\ S. 502,7 Sup. Ct. 655; Leloup v. Mobile,
·127 U. S. 640, 8 Sup. Ct. 1380; Stoutenburgh v. Hennick, 129 U. S.
141, 9 Sup. Ct. 256. In the late case of Brennan v. Titusville, 153
U. S. 289, 14 Sup. Ct. 829, the cases are reviewed and confirmed. The
section in question is in conflict with the constitution and laws of
the United States, and the imprisonment of the petitioner there-
under unlawful. L€thim be discharged, and go hence without day.

AMERICAN PNEUMATIC TOOL CO. v. FISHER et aL
(Circnit Court, S.D. New York. August 12, 1805.)

1. PATENTS-PATENTABLE INVENTION-PNE1HIATIC TOOLS.
There is patentable invention in bringing together and adapting in size,

proportion, and relation tL!e various parts necessary to form a cylindrical
,pneumatic firilling tool which may be held in, and guided by, the hand
while at work, even though like parts, operating by steam or air in sim-
ilar ways in engines of various sorts, were previously known.

2. SAME--PNEUMATJC DUILJ,JNG '1'OOLS.
The Bates patent, No. 364,081, for a pneumatic drilling tool, shows pat-

entable invention, and is infringed by a tool made substantially in accord-
ance with the Drawbaugh patent, No. 472,495.

This was a suit in equity by the American Pneumatic Tool Com-
pany against Robert Fisher and others for infringement of a patent
for a Pneumatic drilling tool.
Thomas B. Kerr and Leonard E. Curtis, for plaintiff.
Edward H. Brown, for defendants.

WHEELER, District Judge. This suit is brought upon patent No.
364,081, dated May 31, 1887, and granted to Albert J. Bates for a
pneumatic drilling tool; and upon No. 373,746, dated November 22,
1887, and granted to James S. MacCoy, bnt not now claimed to have
been infringed. These tools are for doing work done by hand tools
with a mallet. They are cylindrical, for being held in, and bruided to


