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thorities that we decline representing them, because of your retainer.  They
passed a resolution declining to pay any more interest on the bonds. So they
force the alternative on the bondholders to sue, and suit must be brought on
thé coupons. You know of the old hostility to the bonds. That has been
fanned into life by the panic, and the chances are now better in the courts,
than in changing public sentiment, as was done at the time referred to by you.
“Yery truly, Orr & Orr.”

It is averred that the defendants and their principals, most of
whom lived in the city of Baltimore, were the owners of bonds at the
time of this correspondence. The letters are made part of the dec-
laration, and the question is, do they show a contract of retainer be-
tween the parties? The nature of a contract such as is claimed
here should be borne in mind. The relation of client and lawyer is
of a highly confidential character, and the parties had heretofore
sustained such relation to each other, with satisfactory results.
The plaintiffs were attorneys at law engaged in the active practice
of their profession, and ready to be retained by persons who might
desire their services. Defendants were informed by the letter of
September 6, 1893, “that a member of the city government has just
applied to us, to retain us, if terms were agreeable, to resist the
final payment of the coupons and bonds of the city.” The reply to
this letter of September 11, 1893, is not, in terms, a contract of re-
tainer: “We will see the bondholders as soon as we can, and obtain
their expression of wish in the matter, but we entertain no doubt
of their desiring to have your services, and we shall be obliged if you
will kindly hold yourselves ready to represent them.” With this
letter in their possession, it is difficult to see how they could do
otherwise than decline to represent the city. And when, by let-
ter of the 14th, Brown & Lowndes were notified that plaintiffs had
declined to represent the city, because of their retainer, to which let-
ter there was no reply, we think they should be estopped to deny the
contract. The judgment of the court below is reversed, and a new
trial is ordered in accordance with the views expressed in this
opinion.

MERCHANTS' & PLANTERS’ OIL CO. v. KENTUCKY REFINING CO.
(Circuit Court of Appeals, Fifth Circuit. May 21, 1895.)
No. 349,

TRIAL—PROVINCE OF COURT AND JURY—ACTUAL AND EXEMPLARY DAMAGES.

In an action to recover possession of certain railroad cars, and damages
for the detention thereof, where both actual and exemplary damages were
prayed for, but, under the proofs, no case was made for exemplary dam-
ages, held, that it was the duty of the judge, when so requested, to with-
draw the matter of exemplary damages from the jury, and that his refusal
to do so was reversible error, although the verdict was in terms for actual
damages; it appearing that there was not sufficient evidence, exclusive of
that admitted upon the question of exemplary damages, to sustain the
amount of the judgment.

In Error to the Circuit Court of the United States for the Eastern
District of Texas.

This suit was brought in the court below by the Kentucky Refin-
ing Company, a Kentucky corporation, against the Merchants’ &
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Planters’ Oil Company, a Texas corporation, domiciled at Austin,
Tex. The suit was instituted May 1, 1893, to recover eight oil
tank cars, of the alleged value of $625 each, ‘and of the total value
of $5,000, and for the rental of the carsat $40 per day each. Seques-
tration of the cars was prayed for, and writ executed May 4, 1893.
On the 16th day of May the Kentucky Refining Company executed a
forthcoming bond for the property, and the cars were released by
the United States marshal to the plaintiff company May 20, 1892.
To this claim the defendant in the court below set up a counterclaim
and plea in reconvention, in which it was alleged in substance that
about the 28th day of February, 1893, the plaintiff refining company,
in the usual course of business, purchased from the defendant, the
Merchants’ & Planters’ Oil Company, through Benjamin McLean &
Co., acting as brokers, 1,000 barrels of 40 gallons each of yellow
prime cotton-seed oil, to be delivered by defendant at its mills in
Houston, Tex,, in tank cars to be furnished by plaintiff for that pur-
pose, at the price of 50 ¢ents per gallon, amounting to the sum of
$25,000. Defendant (plaintiff in error) alleged that it stood ready at
all times to comply with its part of the contract, and to furnish the
1,000 barrels of yellow prime cotton-seed oil; "and that, although
plaintiff agreed in the contract of sale with defendant to promptly
forward tank cars in accordance with agreement, plaintiff neglected,
refused, and failed to forward said cars until the expiration of three
weeks after the sale was made. Defendant further charged that
plaintiff violated his contract of sale and refused to pay as he had
agreed, and notified the defendant not to ship the oil; and alleged
that soon after making the contract at 50 cents per gallon on the
28th day of February, 1893, the oil market declined to 40 cents a
gallon; and charged that by reason of the decline in the price of oil,
and for no other reason, the plaintiff refused to accept the oil
tendered by the defendant, in accordance with his contract. Amend-
ed petitions were afterwards filed by plaintiff, and the claim made
by plaintiff was that the defendant had withheld the possession of
its oil-tank cars from March 12, 1893, to May 20, 1893, and that the
rental value of each car was five dollars a day; that the freight paid
upon the cars from Louisville, Ky., to Houston, Tex., and from
Houston, Tex., to Louisville, Ky., was $78.75 per car, or a total of
$1,460. And plaintiff alleged he had been further damaged in the
sum of $500; for executing three bonds, $50; for telegraphing, $150;
for watching the cars, $150; attorney’s fees, $1,000; that he had
been bound to pay to secure the attendance of J. J. Coffey, of Louis-
ville, Ky., and H. M. Alexander, of Chicago, IIl., as Wltnesses, and
he prayed judgment for $8,000 actual and $50, 000 for vindictive or
exemplary, damages. The defendant demurred separately to each
part and claim set out in the petition, and the demurrers were each
and all overruled. Plaintiff’s exception to defendant’s plea in recon-
vention was also overruled.

R. 8. Lovett, for plaintiff in error.
Samuel R Perriman, for defendant in error.

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE
District Judge.



220 FEDERAL REPORTER, Vol. 69.

. BRUCE, District Judge, after stating the facts, delivered the
opinion of the court.

Special charge No. 1 asked by defendant, and refused by the court,
should have been given. Whether the demurrer and exception
taken-to the claim made should have been sustained or not, it would
seem clear that after the introduction of the evidence no case was
made for exemplary damages, and this claim and the evidence in
support of it should have been withdrawn by the trial judge from
consideration by the jury. It is said in reply to this that, the ver-
diet of the jury being in terms for actual damages, it operated no
prejudice to the defendant, but who can say that which was admit-
ted to go to the jury on this subject did not tend to swell the ver-
dict? The charge was at least misleading, and the theory of fraud
and deceit, which seemed to be the basis upon which both actual
and exemplary damages were claimed, was not sustained by the
evidence, The action of the court on the motion for a new trial
and the remittitur filed by plaintiff of $760 must have resulted from
a consideration of the evidence in support of the claim of actual
damages, and by leaving out of view the evidence introduced and
allowed to go to the jury on the question of exemplary damages,
there does not seem to be evidence in the record to support the ver-
dict for $4,260 actual damages, as the jury found it, or $3,500, the
amount to which it was reduced, because the claim for the rental
for the time the cars were detained by the defendant was substan-
tially all that was left of the plaintiff’s claim. To this there was
the plea in reconvention that the oil contracted for was not strictly
prime summer yellow, but only prime summer yellow cotton-seed
oil, and that the sample furnished was not up to the quality of oil
contracted for, by which the defendant became liable for damages
in breach of its contract. No complaint, however, is made of the
charge of the court in this branch of the case. The judgment
should be reversed, with costs, and it is so ordered.
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BOOTH v. LIMITED PARTNERSHIP OF J. L. 8. HUNT.
(Circuit Court of Appeals, Fifth Circuit. May 21, 1895.)
No. 356.

ADMISSIBILITY OF EVIDENCE—ADVERSE CLAIM TO PROPERTY BEIZED ™8 ExEOU-
TION. .

Certain property seized in execution against a partnership was claimed
In the name of a limited partnership of which one of the members of the
debtor firm was the active member, and the right of property was tried
by jury according to the Texas statute. The claimant put in evidence a
published notice of the formation of the limited partnership, dated but
little over a month before the seizure on execution. Certain guestions were
then asked by the execution creditor tending to elicit evidence that the
person named as special partner had not put any money into the lmited
partnership. Held, that the exclusion of these questions was erroneous,
as the execution creditor had a right to show that the alleged limited
partnership had no existence in fact, but was a mere cover to save the
property from the execution,



