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'.Application for Rehearing.
(July 30, 1895.)

Benj. H. Williams, for plaintiff in error.
John G. Milburn, for defendant in error.

LACOMBE, Circuit Judge. The point presented on this applica-
tion was not overlooked. The questions whether or not there was
a mistake made in weighing or tallying the grain at Superior city,
and whether or not Hendry, weighmaster for the elevator, Eva,
assistant state weighmaster, and Nesbitt, who tallied on behalf of
the vessel, participated in that mistake, were questions of fact, and
the referee's findings thereon were taken as true. Whether or not
the mistake of anyone of these three individuals was a mistake im-
putable to the owner of the grain was a conclusion of law, and if not
supported by the findings of fact, nor by any evidence in the record,
was properly reversed. The finding that "A. J. Sawyer & Co., the
owners of the cargo, .. .. .. honestly believed at the time the
cargo was put on board .. ..... that there was actually on board
81,000 bushels of wheat," is not sufficient to sustain that conclusion,
where the contract provides, as this does, that a deficiency between
the stated quantity and that actually on board will be paid for by
the vessel, and it does not appear affirmatively that the cargo owner
participated in the miscount. Motion for rehearing denied.

ORR et a1. v. BROWN et al.

(Circuit Court of Appeals, Fifth Circuit. June 17, 1895.)
No. 380.

ATTORNEY AND Cr.lENT-CONTRACT.
Plaintifl', an attorney at law, who had formerly been retained by defend-

ants and others to enforce payment of certain coupons on municipal bonds,
and had done 80 successfully, wrote defendants, informing them that an
officer of the city issuing the bonds had proposed to retain him to resist
their final payment, recalling his fOrI:r:er connection with defendants, and
requesting defendants to confer with the bondholders, and notify plaintiff
if they desired to retain him. Defendants replied that they would see the
bondholders as soon as they could, and learn their wishes, but that theY
entertained no doubt the bondholders would desire plaintiff's services, and
requested him to hold himself in readiness to represent them. Plaintiff re-
plied that he had. notified the city authorities that he declined representing
them, because of defendants' retainer. No reply was sent to this letter.
Held, that the correspondence showed a contract of retainer between the
parties.

In Error to the Circuit Court of the United States for the North-
ern District of Mississippi.
This was an action by J. A. Orr and W. G. Orr against J. Wilcox

Brown, C. D. Lowndes, and Frank T. Redwood, for serv-
ices as attorneys. 'l'he defendants demurred to the declaration,
and the circuit court sustained the demurrer. Plaintiffs bring er-
ror. Reversed.
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J. A. Orr, for plaintiffs in error.
E. H. Bristow, for defendants in error.
Before PARDEE and McCORMICK, Circuit Judges, and BRUOE,

District Judge.

BRUCE, District Judge. There is but a single assignment of
error in the cause, and that is that the court sustained the demurrer,
and dismissed the suit at the cost of the plaintiffs. The demurrer
was to the declaration of the plaintiffs, alleging for cause that it
did not disclose a contract between Orr & Orr and Brown & Lown-
des which renders them liable for the demand sued on in this action.
The declaration sets out the following correspondence between
plaintiffs and defendants, to wit:

"Columbus, Miss., September 6th, 1893.
"Brown & Lowndes, P. O. Box 854. Baltimore, Md.-Gentlemen: Mr.

Dashiell, a member of the city government, has just applied to us, to retain
us, if terms were agreeable, to resist the final payment of the coupons and
bonds of the city of Columbus, paid to the ColumbUS, Fayette and Decatur
R. R. Co.,-the same on which I brought suit for you and for Messrs. Wilson,
Colston & Co. some years ago. Mr. D. informs us that the mayor and alder-
men bad determined to pay nothing more, and would test the legality of the
bonds by suit Since your Mr. Brown was in Columbus, the writer has
severed his connection with the Geo,rgia Pacific, now the Richmond and Dan-
ville, and bears a free lance against it. His junior, Sims, is now the assistant
secretary of the interior. You perceive the object of this letter. We do not
know who the holders of the bonds are, and we desire to communicate with
them, so far, at least, to ascertain their wishes as to the attitude they desire
us to assume. Will you do us the kindness to confer with them, and notify
us if they desire to retain us? With most pleasant recollections of your Mr.
Brown, I am, very truly yours, J. A. Orr,

"For the firm of Orr & Orr."

"J. Wilcox Brown, }
"C. D. Lowndes, All Members ot Baltimore Stock Exchange.
"Frank T. Redwood.

P. O. Box 65, Telephone Call 547.
"Office of Brown & Lowndes, Bankers & Brokers.

"Stock Exchange Building. 208 E. German Street.
"Baltimore, Sept. 11th, 1893.

"J. A. Orr, Esqr., Columbus, Miss.-Dear Sir: Yours of the 6th inst. rec'd,
and our Mr. Brown recalls with pleasure the agreeable relations between him-
self and your firm. It is a surprise to us to learn that the city proposes to
resist the payment of the coupons upon its bonds, and we are obliged to you
for giving us the information. We will see the bondholders as soon as we can,
and obtain their expression of wish in the matter; but we entertain no doubt
of their desiring to have your services, and we shall be obliged if you will
kindly hold yourselves ready to represent them. Please be so kind as to let
us know what kind of action the city proposes to take, and when. The August
coupons were duIy paid, and none will be due until February next. This seems
a curious time to bring suit, if that is wllat they propose. Our recollection is
that you entertained very positive convictions of the legality of the issue, and
we also recall the fact that under your management the citizens, with great
unanimity, called on the city officials to pay the coupons. Has there been a
change of sentiment?

"Yours, very truly, Brown & Lowndes."

"Messrs. Brown & Lowndes-Gentlemen: Yours of the 11th lnst received,
and we thank you for continued confidence. We have notified our city au-



218 FEDERAL REPORTER,VOl. 69.

thorities that we decline representing them, .because at· your l'etainer.. They
passed a resolution declining to pay any more interest on the bonds. So they
force the alternative on the bondholder's to sue, and suit must be brought on
the colipb11S. You know of the old hostility to the bonds. That has been
fanned into life by the panic, and the chances are now better in. the courts,
than in changing public sentiment, as was done at the time referred to by you.

"Very truly, Orr & Orr."

It is averred that the defendants and their principals, most of
whom lived in.the city of Baltimore, were the owners of bonds at the
time of this. correspondence. The letters are made part of the dec-
laration, and the question is, do they show a contract of retainer be-
tween the parties? The nature of a contract such as is claimeu
here should be borne in mind. The relation of client and lawyer is
of a highly confidential character, and the parties had heretofore
sustained such relation to each other, with satisfactory results.
The plaintiffs were attorneys at law engaged in the active practice
of their profession, and ready to be retained by persons who might
desire their services. Defendants were informed bv the letter of
September 6,1893, "that a member of the city government has just
applied to us, to retain us, if terms were agreeable, to resist the
final payment of the coupons and bonds of the city." The reply to
this letter of September 11, 1893, is not, in terms, 'a contract of re-
tainer: "We will see the bondholders as soon as we can, and obtain
their expression of wish in the matter, but we entertain no doubt
of their desiring to have your services, and we shall be obliged if you
will kindly hold yourselves ready to represent them." With this
letter in their possession, it is difficult to see how they could do
otherwise than decline to represent the city. And when, by let-
ter of the 14th, Brown & Lowndes were notifwd that plaintiffs had
declined to represent the city, because of their retainer, to which let-
ter there was no reply, we think they should be estopped to deny the
contract. The judgment of the court below is reversed, and a new
trial is ordered in accordance with the views expressed in this
opinion.

MERCHANTS' & PLANTERS' OIL CO. v. KENTUCKY REFINING CO.
(Circuit Court of Appeals, Fifth Circuit. May 21, 1895.)

No. 349.
TRIAL-PROVINCE OF COURT AND JURy-ACTUAl, AND EXEMPLARY DAMAGES.

In an action to recover possession of certain railroad cars, and damages
for the detention thereof, where both actual and exemplary damages were
prayed for, but, under the proofs, no case was made for exemplary dam-
ages, held, that it was the duty of the when so requested, to with-
draw the matter of exemplary damages from the jury, and that his refusal
to do so was reversible error, although the verdict was in terms for actual
damages; it appearing that there was not sufficient evidence, exclusive of
that admitted upon the question of exemplary damages, to sustain the
amount of the judgment.

In Error to the Circuit Court of the United States for the Eastern
District of Texas.
This suit was brought in the court below by the Kentucky Refin-

ing Company, a Kentucky corporation, against the Merchants' &


