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gress has prescribed the only conditions under which depositions
may be substituted for oral testimony, and we can use other than
oral testimony only in compliance with those conditions, which are
so familiar that it is unnecessary to cite them. All that the recent
act of congress above quoted has done is to permit depositions au-
thorized by congress to be taken according to the mode in vogue
in the state. It has not enlarged or changed the conditions under
which depositions may be substituted for oral testimony, and the
state of Ohio cannot, therefore, prescribe other and different condi-
tions than those prescribed by congress. Exeept, therefore, in di-
recting how a deposition may be formally taken, section 5243 of the
Revised Statutes of Ohio (Laws Ohio 1894, p. 86) has no effect upon
this question. Qur acts of congress prescribe that the deposition
of a witness beyond the jurisdiction of a court may be taken under
certain conditions, and the testimony of this witness so beyond the
jurisdiction of this court might have been taken under that aect of
congress in any mode authorized by the laws of Ohio. But it is
quite another thing to say that his testimony found in the steno-
graphic report of a former trial may be used in evidence, and, con-
gress not having said this, the legislature of Ohio cannot prescribe
such a rule of evidence for us. The recent act of congress was not
intended to have any such effect.

In regard to the objection that the court excluded from the jury
the evidence of the negligence of the conductor it is sufficient to say
that for the reasons so fully stated in the charge itself T still think
that was the correct view of the rights of the parties. The result
is that the verdict here must be sustained and the motion for a new
trial overruled.

But we are now confronted with another and an anomalous ground
for a new trial, one that, so far as I know, has not been presented be-
fore; atleast no case has been cited in which it has occurred. This case
has been twice expensively tried in this court, once resulting in a mis-
trial and now in this verdict for the defendant. Yet, for the first time,
attention is called to a defect of pleading in the petition for removal
which is said to be fatal to our jurisdiction. And we are asked to set
this verdict aside and grant a new trial in order that we may then
hear a motion to remand the case to the state court from which it
came for want of jurisdiction here. It does seem to me that if ever
a new trial should be refused upon such a ground as that it should be
done in this case. It is entirely true that the recent legislation of
congress has made it quite unnecessary to make any objection to
the jurisdiction, and the court is required, whenever the want of
it appears, to dismiss the case. This legislation is in hostility to the
jurisdiction of the federal courts, and reverses the general rule for
quieting all questions of jurisdiction by the appearance and waiver
of the parties, and the final judgment in the case. And these cases
are dismissed in the appellate courts where the want of jurisdiction
appears, and often on the motion of the courts themselves. But it
-does not follow from this, in my judgment, that the court here must
aid this objection to the jurisdiction by changing the attitude of the
party making. it, releasing him from the technical obstructions that
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exist to his motion, and complacently putting him in an attitude
where he may make it. Evidently and technically the obligation
of this court to dismiss a suit whenever a want of jurisdiction ap-
pears terminates with verdict and judgment. The right of the
party to object to the jurisdiction, like all other rights preceding
judgment, is by verdict and judgment technically terminated. This
is the technical condition here. It is true the court still has power
to set aside the verdict and grant a new trial, and until the term is
adjourned that power subsists, although an execution may in the
meantime issue upon the verdict and judgment, if it be not before
that time suspended. It is not impossible that the money may have
been collected and be in the pocket of a plaintiff before the term
adjourns and the execution is satisfied. Upon good grounds a new
trial may nevertheless be granted and restitution commanded; but
it would hardly be said that these acts of congress would require
us to do that in order to entertain an objection to the jurisdiction.
It would not, in such a case, be a good ground for a new trial that
we had no jurisdiction. But none the less is this verdict and judg-
ment final in the sense we are now considering it from its rendition
and entry. It must be a mere matter of grace and favor to the
plaintiff to grant him a new trial in order that he may object to the
jurisdiction.

And I am not disposed, for sound and substantial reasons, to
grant that indulgence in this case, but shall leave the plaintiff where
the verdict and the judgment left him in that behalf. It may be
that, through the effect of a writ of error, the plaintiff can take this
case to an appellate tribunal, and there have the case dismissed
for want of jurisdiction. This would be to transfer to the appellate
court the determination of the question whether or not this peti-
tion is insufficient and the jurisdiction wanting; and also the ques-
tion whether or not, even in the appellate court, it be not too late,
after verdiet and judgment, to take this objection, unless there be
~ substantial ground for vacating the judgment and restoring the case
to a condition in which the objection to the jurisdiction would be
téchnically available. And in my judgment, after verdict, that is the
proper tribunal to determine these questions, and only that tribunal,
and it would be unwise for the trial court, if not unlawful, to assume
the decision of them, possibly to usurp it after verdict by ex-
ercising the power of granting a new trial in order to take hold of
the question ‘of jurisdiction again, and decide it. I have here and
now no power to decide this question of jurisdiction, and the appel-
late court has, through the medium of a writ of error, the power to
decide it, and should be permitted to exercise that power in all jus-
tice to the parties involved. I could, through the medium of a pre-
liminary and previous grant of a new trial, again acquire the power
of decision, but I doubt if a court should by such means assume the
function of decision, and for this reason: If it does, and the case be
remanded, the defendant is finally and conclusively precluded, upon
the question of jurisdiction, by the judgment here that the jurisdic-
tion does not exist because there is no appeal from an order remand-
ing the case. If, however, the court should decide in favor of the
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jurisdiction, the objecting plaintiff could take the case to the supreme
court of the United States under the recent act of congress. This
would seem an unfair advantage. And now that the case is in the
attitude of giving both parties the right to the judgment of the ap-
pellate court, whether the court of appeals or the supreme court,
under the recent acts of congress, I need not say, I do not feel dis-
posed to reinstate the plaintiff to the advantage of bhaving here a
final adjudication upon the question of jurisdiction, and think he
should be put to his writ of error to correet his misprisions and
neglect to heretofore take objection to the jurisdiction, as he might
have done and ought to have done. I shall therefore not grant a
new trial in order that the plaintiff may make an objection to the
jurisdiction in the present attitude of the case.

It is perhaps well that I should now state the objection to the
jurisdiction, so that this ruling may be fully understood. The pe-
tition for removal states only that the plaintiff, Patrick Mulcahey,
is a citizen of the state of Ohio, and a resident thereof. It doesnotalso
aver that he was likewise a citizen of the state of Ohio at the time
the suit was brought, and on the authority of Stevens v. Nichols, 130
U. 8. 230, 9 Sup. Ct. 518, it is claimed we have no jurisdiction, and
we are asked to grant a new trial in order that a motion may be
made to remand the case to the state court. Reply has been made
to this objection to the jurisdiction that, although it does not ap-
pear in the petition itself that the plaintiff was a citizen of Ohio at
the time the action was commenced, it does appear from the proof
in this case taken at the trial that such was the fact, and it is con-
tended that this cures the defect of the petition and supports the ju-
rigsdiction. Of course, I need not and should not decide this point
after what has been said upon the subject of leaving the plaintiff
to his remedy by writ of error, but it may be well enough, in expla-
nation of the record, to state the fact that, while on the whole
proof there can be no doubt that this plaintiff was at the time the
suit was brought a citizen of Ohio, and possibly has always been
from his birth up, it is rather a matter of inference from the facts
that were proved, such as his residence in Ohio and his home there,
that his mother and family were living there, and his neighbors and
friends all recognizing him as a resident and inferentially a citizen
of Ohio. But inasmuch as a man may reside and have a home and
have all his family in a place where he is not a citizen, it may be
that the fact of his citizenship does not technically appear, even if
it be conceded that it cures the objection to the jurisdiction to have
it appear that he was a citizen at the time the suit was brought in
the oral proof taken down by a stenographer, and is not required to
appear upon what is known as the technical record of the case. All
these questions the plaintiff might have tried in this court if he had
made the objection in time, but it is too late now to make them, un-
less a new trial be granted for that purpose, which I have.concluded
not to grant. Motion overruled.
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ZIEGLER v. LAKE ST. EL. R. CO. et al.
(Circuit Court, N. D. Illinois, June 18, 1895.)

CORPORATIONS—AGREEMENT AMONG STOCKHOLDERS—FRAUD. .

One Z. and others, holders of a majority of the stock of the L. Ry.
Co., entered into an agreement to pool their holdings and act together
in the election of directors, and control of the road. Directors were elected
in pursuance of the agreement, one of them being Z., who, on his resigns-
tion, was succeeded by a nominee of his own. ‘The L. Ry. Co. obtained au-
thority to extend its road, and made contracts for building the extensior.
Subsequently, instead of completing the extension itself and obtaining the
money to do so, and to maintain its credit, from the members of the pool,
as it might have done under their agreement, the company, under resolu-
tions of the directors, entered into agreements with other elevated railway
companies for the construction of the extension and formation of a con-
nection with the other roads, giving them a right to use the extension to
connect with the L. Co. Z. filed a bill against the company, alleging that
the independent construction and ownership of the extension was of so
great value to the L. Ry, Co. that the contracts for combination with other
roads in its use amounted to fraud, and asked for an injunction and re-
ceiver. He also alleged that certain of the directors were also interested
in the other roads with which the combination was made, and that other
contracts looking to the same general purpose had been made, which Z.
believed to be fraudulent. It appeared from the bill that the course pur-
sued by the company was adopted by the directors, in pursuance of the
pooling contract, in accordance with the views of Z.’s associates, who held
a larger proportion of stock than he, and that such contract was still in
force, and still insisted on by Z. Held, that the bill failed to show fraud
on the part of the directors, and that Z., having joined in the pool, was
not in a position to prevent, by a stockholders’ bill, acts which appeared
to be within the scope of what might be done by such pool, under the
contract.

This was a suit by William Ziegler against the Lake Street Ele-
vated Railroad Company and others to enjoin the performance of
certain contracts. The defendants demurred to the bill.

T. 8. McClelland and 8. P. Shope, for complainant.
Knight & Brown, Dupee, Judah & Willard, 8. P. McConnell, and
John A. Rose, for defendants.

SHOWALTER, Circuit Judge. On April 8 1895, complainant, a
citizen of New York, filed his bill against the Lake Street Elevated
Railroad Company, an Illinois corporation, its nine directors, citi.
zens of Illinois, and one John J. Mitchell, also a citizen of Illinois.
On April 20th complainant filed an amendment to his bill, and on
May 3d a further addition, in the form of a supplemental bill, where--
in he makes the Northwestern Railroad Company, the West Chica-
go Street Railroad Company, the Columbia Construction Company,
the Union Elevated Railroad Company, and the City of Chicago
parties defendant. Complainant asks for an injunction and receiver,
with other relief, and the defendants, or some of them, now question
the sufficiency of the bill by a demurrer. The capital stock of the
Lake Street Elevated Railroad Company is $10,000,000, divided
into 100,000 shares of $100 each. Complainant says “he is the
owner of 10,000 shares of said stock,” and the theory of the bill,



