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"It 8 person using such a rake conceIved the idea that It would be more
convenient to handle the rake to some extent by means of a guiding pole or
backing pole, like that shown by this patent, it seems to me that with the
common knowledge which exists among all those who have been In the haDlt
of using horse rakes, that they had been backed and guided by means of a
pole, there was no invention in applying a pole to rakes of this kind for that
purpose."
The disclaimer, therefore, leaves the patent substantially as con-

sidered by Judge Blodgett; and the additional evidence taken in
Ithis case is cumulative in its character, and relates mainly to the
utility rather than the novelty of the device. The case, therefore,
now before the court, is substantially the same as the one before
Judge Blodgett.
The rule is well established that where a court of co-ordinate juris-

diction has, on full hearing, declared a patent invalid, this court will
not reconsider the case, unless there was in the former adjudication
manifest error in law or manifest mistake in fact. Meyer v. Manu-
facturing Co., 11 Fed. 891; McCloskey v. Hamill, 15 Fed. 750; Cary
v. Manufacturing Co., 31 Fed. 344; Kidd v. Ransom, 35 Fed. 588.
I find no such manifest error or mistake. On the contrary, it seems
to me that the conclusion reached by Judge Blodgett is correct.
The fact that, in a case instituted subsequent to the decision of

the Martin Case by this complainant against the Famous Manu-
facturing Company, in the United States circuit court for the South-
ern district of Illinois, on the patent now under consideration, the
court overruled a demurrer to the bill of complaint, does not, in my
opinion, detract from the force and effect to be given to the de-
cision upon the merits of the Martin Case by Judge Blodgett. Judge
Allen, before whom this demurrer was heard, wrote no opinion; and
it is impossible, from the record entry overruling the demurrer, to say
that the court necessarily intended to rule that the patent was valid.
But, if such were the intention, it would not change the result.
A ruling declaring the validity of a patent is not entitled to the
same consideration as a ruling declaring the patent invalid.
In Robinson on Patents (volume 3, § 1184) it is said:
"Judgments against the patents are, for obvious reasons, of higher value

and wider influence, since a patent invalid upon any grouI,ld is Invalid against
all the world; and therefore any decision declaring it void, though in a differ-
ent tribunal and between other parties, affords a presumption of Its invalid-
Ity which the plaintiff can with difficulty overcome."
For the foregoing reasons, the opinion expressed by Judge nIodg-

ett in the Martin Case must be held to be the law of this circuit,
with respect to the patent under consideration, until the appellate
court rules otherwise. The bill is accordingly dismissed.

NEW DEPARTURE BELL CO. v. HARDWARE SPECIALTY CO. et aI.
(Circuit Court, D. New Jersey, July 24, 1895.)

L COURTS-COMITY IN PATENT EVIDENCE, ETC.
A decision in another circuit sustaining a patent and adjudging infringe-

ment does not preclude the exercise of an independent judgment, where
important new evidence of anticipation is introduced and the alleged in-
fringing machine is constructed in accordance with patents of later date
tllan that sued on.
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2. STRIKERS.
It would seem to involve only common mec):lanical skill to pivotally con-

nect the striker of a bicycle bell to the rotary arm by a. hole through the
center of the striker, instead of by a hole away from the center.

3. SAME-INVENTION-BICYCLE BELLS.
In relation to bicycle bells, there is no invention in substituting, in place

of a vertically operative push bar for actuating the spring, a horizontally
working thumb lever, already well known in the mechanism of bicycle
bells.

4. SAME-CONSTRUCTION OF CLAIMS-Lu.UTATION.
Qurere whether a combination claim for improvement in bells whic1

names a "gong" as one of its elements, and concludes with "substantially
as set forth," is not limited to a gong which, as described in the specifica-
tion, and shown in the drawings, has an inwardly projecting lug to receive
the stroke of the hammer, and where without such lug the described con-
struction is inoperative, notwithstanding that this is stated to be a "pref-
erable" construction.

5. SAME-BICYCLE BELLS. ,
The Rockwell patent, No. 456,062, for an improvement in bells, If valla
at all, is limited to the precise device shown, without the use of equiva-
lents. Patent No. 471,982, to the same inventor, also for an improvement
in bells, is void for want of invention.

This was a bill by the New Departure Bell Company against the
Hardware Specialty Company and others for alleged infringement of
two patents for improvements in bells.
John J. Jennings, for complainant.
Coult & Howell and J. C. Clayton, for defendants.

ACHESON, Circuit Judge. This suit is based upon two letters
patent granted to Edward Dayton Rockwell, assignor to the plaintiff,
namely, No. 456,062, dated July 14, 1891, and No. 471,982, dated
March 29, 1892, for improvements in bells. The earlier patent has
a single claim, as follows:
"A bell striker having a central aperture for loosely pivoting it to a ro-

tating hand and various striking points or surfaces around its exterior, and
adapted to be rotated on Its pivot by each blow, to bring to bear a new strik-
ing surface, substantially as set forth."
The defendants are charged with the infringement of this patent,

and, also, with infringement of the second claim of the other pat-
ent, which reads thus:
"2. The combination, with a base plate, of a revoluble striker bar, spring-

actuated in one direction, a lever operatively connected therewith, and adapt-
ed to rotate the striker bar in opposition to the force of the spring, and a gong,
substantially as set forth."
These patents were before the circuit court of the United States

for the district of Connecticut in the case of New Departure Hell Co.
v. Bevin Bros. l\Ianuf'g Co., 64 Fed. 859. The plaintiff insists that
the rulings there made are conclusive in this court of the present
controversy, and require a decree against the defendants, under the
well-established rule that in patent causes a decision upon the mer-
its at final hearing in one circuit will be followed, upon the like state
of proofs, by courts of co-ordinate jurisdiction in other circuits. I
cordially approve of this rule; and, if the facts had justified my so
doing, I would unhesitatingly have acted upon it here. Its appli-
cation to the present case in the manner proposed would have re-
lieved me of the labo. of original investigation. But, as I read the
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opinion of the learned court of the second circuit, it does not by any
means the scope "\\Thich the plaintiff claims for it. Besides, new
evidence·of great importance has been submitted here. Further-
more, the defendants are manufacturing bicycle bells under and in
strict accordance with two letters patent numbered, respectively, 507,-
804 and 507,805, dated October 31, 1893, granted to Samuel Goulden,
assignor to the Hardware Specialty Company. Under these circum-
stances, then, I conceive it to be my clear duty, in disposing of this
bill, to exercise my own independent judgment.
It is qUite plain, even upon the face of Rockwell's patents, and is

still clearer by the proofs, that neither of his alleged inventions here
involved was of a primary character. The avowed object of his first
patenLwas simply to produce "a. more effective and more durable
device for sounding bells." Now, loosely-pivoted bell strikers, freely
moving on their pivots, and having various exterior striking points,
and so constructed and arranged as to be thrown by centrifugal force
against the side of the bell, to sound it, and then instantly to rebound,
and upon the next stroke presenting a new point of contact to the
surface of the bell, were undoubtedly old and well known. This is
indisputable under the proofs. The striker shown by the Rockwell
patent has a central aperture, and it is loosely carried by a pin ex-
tending up from the striker plate. Upon the uncontradicted evi-
dence, I have the greatest difficulty in discovering any patentable
novelty in this device. It is operated by the same means and in the
same way, and produces the same results, as the prior devices. Piv-
otally to connect the striker to the rotary arm by a hole through the
center of the striker instead of by a hole away from the center would
seem to involve, at the most, the exercise only of good judgment and
common mechanical skill. If there is any invention here at all, it
is of the lowest order. The plaintiff, then, is to be held strictly to
Rockwell's specific device. Such, indeed, was the conclusion of the
court in the case of New Departure Bell Co. v. Bevin Bros. Manuf'g
00., supra. It was there declared: ''Inasmuch as loosely-pivoted bell
strikers are not new, the patentee must be limited to the construc-
tion claimed by him." The court therefore held that the defendant
did not infringe. The language of the court was this: "Inasmuch
as the striker of defendant's device has no central aperture, does not
rotate, and does not byeach blow bring to bear a new striking surface,
it does not embody the invention claimed in said patent, and is not
an infringement thereof." The defendants' hammers or strikers have
shanks, which work in slots in the hammer arms, and are secured
therein by burrs rivetedon the hammer shanks; andbetween theburrs
and hammer arms are sliding friction washers, to prevent rattlfng.
It is very certain that the defendants do not use the construction
described by Rockwell and specified in his claim. That claim calls
for a bell striker having "a central aperture for loosely pivoting it
to a rotating hand." The defendants' hammer does not have a
central aperture. It has no aperture whatever. It hag a projecting
shank, which works in a slot in the hammer arm. Now, if, in the
face of proofs to the contrary, it be conceded that Rockwell was the
first to make the peculiarly formed striker described in his patent,
the advance, if any, which he thus made was very slight, and he and
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his assignee must be confined to the precise device he has claimed.
The owner of this patent is in no position to invoke the doctrine of
equivalents. Keystone Bridge Co. v. Phoenix Iron Co., 95 U. S. 274,
278; Railway Co. v. Sayles, 97 U. S.554; McClain v. Ortmayer, 141
U. S. 419, 12 Sup. Ct. 76; Holman v. Jones, 9 C. C. A. 385, 61 Fed.
105. The supreme court in its latest rulings seems more and mort
inclined to hold mere improvers rigidly to their claims. Wright v.
Yuengling,155 U. S. 47, 15 Sup. Ct. 1; Deering v. Harvester Works,
155 U. S. 286, 294, 15 Sup. Ct. 118; Coupe v. Royer, 155 U. S. 565,
15 Sup. Ct. 199. Waiving the question of patentability, I am of the
opinion that infringement of patent No. 456,062 is not shown.
The specification of patent No. 471,982 states that the object of the

invention of that patent is "to produce a bicycle bell that is compact,
simple, strong, durable, and reliable, and by which a sound resem-
bling that of an electric bell, but of increased purity of tone, may be
produced." It must, however, be' noted here that bicycle bells hav-
ing all these general characteristics and producing such a sound were

and well known prior to this invention.
The second claim of this patent, which only is here involved, is

for a combination consisting of five constituents, namely, a base plate,
a revoluble striker bar spring-actuated in one direction, a lever so
-connected with the striker bar as to move it in opposition to the force
of the spring, the spring itself, and a gong. The combination, it will
be is not limited to any particular form of hammer or
striker, and, unless by implication, is not even limited to bicycle bells.
The lever of the combination is pushed circumferentially of the bell
by means of a thumb piece. This precise feature of construction,
however, was old and in common prior use on bicycle bells. Refer-
ence here need be made only to the Serrell patent of October 2, 1883,
for an "alarm bell for bicycles," which shows a horizontally acting
thumb lever, conveniently located so that the rider can operate the
mechanism. The claim under discussion is silent as to the general
mechanism customarilyemployed to operate the striker bar and to pro-
duce the desired stroke of the bell; but this mechanism is to be im-
plied as entering into the construction, otherwise the specified combi·
nation would be useless. The claim, which has the usual ending "sub-
stantially as set forth," calls for "a gong." 'l'he specification and
drawing show a gong provided with a "lug," extending inwardly from
the surface of the bill to receive the stroke of the hammer. No other
form of gong is mentioned or shown. The specification here reads:
"This gong is preferably provided on one side with a lug, 25, against which

the strikers impinge ,vhen the striker bar is revolved, producing thereby a
clear musical tone. By this means, also, I am able to make the gong large
enough to be for all time out of reach of the strikers, even after their
pivotal apertures have become, as they will in use, enlarged by friction, and
thereby avoid liability of their touching the gong at more than one place and
interfering with its sounding properly."
As described and illustrated in the specification and drawings, the

striker bar is pivoted centrally so that no sound can be produced at
all without the pI'esence of the "lug 25." The plaintiff's bicycle bells
manufactured and put on the market under this patent always have
had the projecting "lug The bell adjudged to infringe in the
nlse of New Departure Bell Co. v. Bevin Bros. Manuf'g Co., supra,
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had such a lug. On the other hand, the defendants do not use such
a lug or any equivalent thereof. In the defendants' bells the ham-
mer arm is pivoted eccentrically, and the hammer strikes against the
surface of the bell itself. As already mentioned, the defendants are
manufacturing under and agreeably to two later patents, the mere
issuing of which creates a presumption of a patentable difference be-
tween the plaintiff's bells and the defendants' bells. Miller v. Man-
ufacturing Go., 151 U. S. 186, 208, 14 Sup. Ct. 310. Now, whether
the lug does not impliedly enter into the claim under consideration
is a serious question, notwithstanding the patentee's insertion into
his specification of the word, "preferably." Certain it is that with-
out such a lug or its equivalent Rockwell's construction, as disclosed
to the public by this patent, is inoperative. But, if the gong called
for by the claim is the described gong,-one with an inwardly pro-
jecting lug,-then the defendants do not infringe.
Assuming, however, that the is not so limited, we pass to

the consideration of the question whether, in view of the prior state
of this particular art, the combinatian involved invention. Here,
upan the whole evidence, I am constrained to give a negative re-
spanse. I shall not undertake to discuss the proafs in detail, but
shall confine myself to a patent which was not before the court in
the Oonnecticut case,-the French patent of November 16, 1881, to
D'Allemagne, for improvements in bells imitating the call of an elec-
tric bell. In this patent is to be found all the elements of this Rock-
well claim, combined and operating in substantially the same way
and for the same purpose, with the single exception that the opera-
tive push bar of the French patent-of which the lever of the claim
is the manifest mechanical equivalent-has a vertical action instead
of a horizontal movement. Now, as we have seen, this horizontally
working thumb lever for operating the mechanism of bicycle bells
was not new. Did it, then, involve invention to substitute it for
the vertical push bar of the French patent? To ask the question is
to answer it The substitution was evident to a mechanic of ordi-
nary skill. As conclusive of the correctness of this view, I refer
briefly to the Allen and Goulden patent of May 20, 1890, for im-
provements in alarm bells. That patent itself shows, in combina-
tion with a base plate, gong, and a rotary hammer spindle, provided
with arms carrying the hammers, and spring-actuated in one direc-
tion, a lever fixed upon the driving spindle Hnd adapted to rotate
the hammer arms in opposition to the force of the spring. In this
structure, it is true, the prime actuating device is a wire attached to
the free end of "the lever, I," which is operated by pulling the wire.
But the specification states:
"It is immaterial how the handle or lever, T. be actuated, as it might readily

be moved by a suitable lever or handle engaging with its free end, as we
have sometimes constructed it, or by any other suitable means."
Here we have the clearest instructions for putting in the place of

the pull wire an auxiliary lever which, in the case of a bicycle bell,
obviously would be the old thumb lever of the Serrell patent that
Rockwell adopted; Let a decree be drawn dismissing the bill of
complaint, with costs.
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THE EAGLE.
THE THOMAS PURCEIJL.

WESTERN ASSUR. CO. OF TORONTO v. THE EAGLE et al.
(District Court, S. D. New York. June 6, 1895.)

COLLISION-TuGS AND Tows-LONG ISLA:!m SOUND-INATTENTION-LoOKOUT-
SIGNALS NOT GIVEN-SHEER DISCREDITED.
The tug P. going east, and the tug E. going west, brought their tows in

collision at night, between Throgg's Neck and Stepping Stones, Long Island
Sound. The P. had the E. on her starboard bow after passing Throgg's
Neck and was bound to keep out of the way; she claimed to have mis-
taken the E. for a sail vessel, seeing no white lights; but the evidence of
the E. showed the white lights properly set and burning; and the night,
contrary to the P.'s testimony, was moonlight. Held, both in fault for in-
attention and lack of proper lookout; tor not giving signals till within 300
or 400 feet of each other, and the alleged sheer of the P. was discredited.

This was a libel by the Western Assurance Company of Toronto
against the steam tugs Eagle and Thomas Purcell, to recover
damages for loss occasioned to the cargo of the canal boatMcWilliams,
through a collision with the Eagle while in tow of the Thomas
Purcell.
Stewart & Macklin and Louis B. Adams, for libelant.
Owen, Gray & Sturges, for the Eagle.
Carpenter & Park, for the Thomas Purcell.

BROWN, District Judge. Between half past 12 and 1 o'clock of
the morning of July 25,1894, as the libelant's canal boat
was going east through the Sound, in tow of the steam tug Thomas
Purcell, and on her starboard side, she was brought in collision with
the steam tug Eagle, which was going west at a point about midway
between Throgg's Neck and Stepping Stones, the stem of the Eagle
striking the starboard side of the McWilliams and causing her to
sink speedily. The libelant, as insurers of the cargo, having settled
for the loss on the cargo, filed the above libel to recoup their damages,
alleging negligence in both tugs.
The Eagle had in tow on her port side the disabled steamboat

Vulcan, which was not under steam. Both had the regulation side
lights burning. The witnesses for the Purcell contend that no staff
lights were shown from the Eagle indicating her tow, nor any mast-
head light on either the Eagle or the Vulcan to indicate that they
were steamers. From the contrary testimony on the part of the
Eagle, however, it is probable that the tow lights were set, though
it is certainly somewhat remarkable that so many witnesses in behalf
of the Purcell saw no tow lights. The evidence of some of the
Purcell's witnesses is weakened by their statement that the night
was dark, and that the hulls of vessels could be seen but a few hun-
dred feet. The almanac shows that the moon at the time of collision
was nearly two hours high; and while that might possibly make the
tow lights less sharply visible, it must have afforded the Purcell
sufficient opportunity to see that the Eagle and the Vulcan were
steamboats long before they were within 300 or 400 feet of each other.


