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McCONNELL v. PROVIDENT SAVINGS LIFE ASSUR. SOC. NEW
YORK.

(CircUit Court of Appeals. "ixth Circuit. July 2, 18\)5.)
Ko. 258.

PRA.CTrCE-CAsE IMPROPERLY HEARD IN FfRST RAISED ON
ApPEAL.
A case of a purely legal nature, involving no equitable feature and re-

quiring no equitable relief, was brought in a state court, in the form of l\
bill in equity, under a local statute, and after removal to the federal court
was conducted to its end by both parties under the forms of equity pro-
cedure, resulting in a decree dismissing the bill. From this decree
complainant took an appeal, and, by a motion to dismIss such appeal, made
after the time for bringing a writ of error had expired, the respondent for
the first time raised the objection that the proceeding was one at law,
which could only be reviewed by writ of error. Held, that the decree.
should be reversed and the cause remanded, with instructions to redocket
the case as one at law, and require the parties to reframe their pleadings
to conform to the procedure at law.

Appeal from the Circuit Court of the United States for the East-
ern District of Tennessee.
This is an appeal from a decree of the circuit court of the United States for

the Eastern district of Tennessee. The cause was begun by an original bill filed
In the chancery court at Knoxville, in Tennessee, by Mary F. McConnell, a
citizen of Tennessee, against the Provident Savings Life Assurance Society,
a corporation and citizen of the state of New York. The bill alleged that the
complainant was the widow of one R. A. McConnell, deceased, who died .Juiy
28, 1893; that on the 27th of April, 1893, the said R. A. McConnell procured
the defendant to issue to the complainant, his wife, a policy of $5.000 UpOll.
his life, which policy was filed and made a part of the bill. The bill further
averred that proper proofs of death were forwarded to the defendant; that by
the terms of the policy the defendant, within 60 days after the presentation of
the satisfactory proofs, became liable to pay the face of the policy, but failed
and refused to do so; that there was actually paid, at the time of the issuance
and delivery of the policy, the sum of $20.65 on account of the premium
thereon for the current year ending April 27, 1894; that the defendant was
justly indebted to complainant in the full amount of the policy, less that por-
tion of the premium due thereon for the current year ending April 27, 1894,
which was the premium due for the whole year, less the $20.63 paid. The
prayer of the bill was for process by subpoena according to the practice of the
court, for judgment and decree in favor of 'complainants for the amount of
the policy, with interest thereon, less the portion of the premium for the cur-
rent year; and, if mistaken in her special prayer, she prayed for all such other,
further, different, and general relief as the facts might walTant and as tne
<lnds of justice might reqUire. Upon this bill subpoena was issued summon-
mg the defendant to appear before the chancery court at Knoxville to answer
the original bill which the complainant had filed against it. The subpoena was
served upon the agent of the defendant. Thereupon the cause was removed
by defendant to the court below, and on the 9th day of July thereafter the
following motion was made in that court: "Came the Provident Savings Life
Assurance Society of New York, by its solicitor, George H. Pepper, and moved
the court to allow the transcript in the above-entitled cause from the chancery
court of Knox county removed to this court, on bond and petition to be filed
in this court. And. it appearing to the court that the law in regard to re-
movals has in all things been complied with, the court is pleased to sustain said
motion, and order that the same be filed and docketed. Thereupon. the defend-
ant filed its answer. The answer begins as follows: "To the Honorable Judges
holding United States Circuit Court at Knoxville, Tennessee: The answer of
the Provident Savings Life Assurance Society of New York to the bill filed
against it in the chancery court of Knox. county, Tennessee, and removed to
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this honorable court. Respondent, answering complainant's bill, admits that
complainant is the widow of Robert A. McOonnell, deceased." The answer
admits certain facts in the bill, then sets out the issuance of the policy,
its character, the proper construction thereof, the failure of McOonnell
to pay the amount due quarterly on the premium, the forfeiture of the pol-
icy accruing therefrom, and denies certain constructions put upon the pol-
Icy by the complainant. 'rhe answer concludes: "All allegations in com-
plainant's bill not admitted or denied are hereby expressly denied. Respond-
ent denies that it owes complainant anything on account of said lapsed policy,
and prays to be hence dismissed, with Its reasonable costs." 'rhe answer
Is signed: "'rhe ProvldeJ;lt Savings Life Assurance Society of New York, by
Sheppard Homans, President; George H. Pepper, Solicitor; Edwin B. Smith,
of counsel." On July 21, 1894, the parties to the action signed an agreement
as to facts, which was filed upon the same day. The caption of the agree-
ment is as follows: "In the United States Oircuit Oourt for the Northern
Division of the Eastern District of the State of For the purpose
of saving time and expense, and expediting the trial of this cause, the follow-
Ing facts are agreed upon between the parties, and as such may be taken and
considered by the court in the determination of this lawsuit, so far as the
facts themselves are competent, as fully as though established by competerit
testimony in regular form taken and submitted." At the end of the agree-
ment is this:, "]'ormal replication to defendant's answer is waived." On the
same day was filed a stipulation as follows: "It is hereby stipulated by and
between the parties hereto, and their attorneys, that this cause be tried by the
court without a jury; a jury trial being hereby waived under sections Gel!)
and 70fl of the Revised Statutes of the United States." On July 28, 1894, a
bill of exceptions was signed by the judge and filed. Special findings of fact
were made. by the court. Motions were made to set them aside, the motion
was overruled, and the following entry was made in. the court. below: "Be it
remembered that this cause came on for final hearing before the
D. M. Key, judge of the United States district court, holding the United States
.circuit at Knoxville, Tennessee, on this the 28th day of July, 1894, upon
the pleadjngsand agreed state of facts, with the exhibits to said agreed s1:;1te
of facts, including application for insurance, and the policy issued thereon,
and exhibits with bill and answer; and the same having been considered by
the court, and the court being of the opinion that the complainant is not en-
titled to relief, the court is pleased to order that the complainant's bill be dis-
missed, and the defendant have and recover of and from complainant and C.
L. McConnell, surety upon the prosecution bond, the costs of this cause, for
which execution is' awarded." A prayer for appeal was then filed by com-
plainant, and it was allow.ed.
R. H. Sansom (Tully R. Cornick and Templeton & Cates, of coun-

sel), for appellant.
George H. Pepper and Edwin B. Smith, for appellee.
Before TAFT and LURTON, Circuit Judges, and SEVERENS,

District Judge.

TAFT, Circuit Judge, after stating the case, delivered opinion
of the court.
A motion is made by the appellee to dismiss this appeal on the

ground that the proceeding below was a proceeding at law, which
can only be reviewed by a writ of error in this court. An examina-
tion of the record satisfies us that the cause was heard upon the
equity side of the court. The action was begun by bill in the state
chancery court, and removed to the circuit court of the United
States. The forms of pleading were those of the chancery juris-
diction. It is true that there is a stipulation waiving a jury, and to
that extent the proceedings were inconsistent with equity procedure.
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But the bill throughout was treated as a bill in chancery, the answer
was in the form of an answer in chancery, the formal replication
required in chancery was expressly waived, and the action of the
court was expressed in a decree by which complainant's bill was dis-
missed. There is nothing to show positively and conclusively that
the cause was docketed on the equity side of the court, but we think
this is the necessary inference from the form of the pleadings and
the entries. This being so, the only mode by which the action of
the court below could be reviewed was by an appeal. The cause of
action of the appellant and complainant below was at law. It was
a simple suit to recover the amount of the policy upon the happen-
ing of the condition upon which by the terms of the policy it was
due. It had not a single equitable feature in it, and there was no
relief needed or prayed for which necessitated a resort to the court
of equity. The jurisdiction of the Tennessee chancery court rested
only upon aTennessee statute enlarging the jurisdiction of courts of
equity, and not applicable to courts of the United States. In such
a case we thinlr that a United States court of equity has no jurisdic-
tion whatever, and that it is the duty of this court to reverse the de-
cree of the court below and remand the case, with instructions to
redocket the cause as one at law, and to require the parties to reo
frame their pleadings to conform to procedure at law.
In Reynolds v. Watkins, 9 C. C. A. 273, 60 Fed. 824, we had occa-

sion to consider the proper course for this court to pursue in regard
to appealed causes which had been heard in equity below when they
should have been heard at law. In that case Judge Lurton, de·
livering the opinion of the court, said:
"No question of jurisdiction was raised in tIle circuit court, but it is now,

for the first time, insisted that complainants had a plain and adequate remedy
at law, and that, therefore, a court of equity will not entertain this suit. An
objection that the remedy at law was plain and adequate should be taken at
the earliest opportunity. Yet neither consent nor negligence will confer juris-
diction in equity where none really eXists, and the court may at any stage
of a cause entertain such objection, or dismiss a bill mero motu. Yet there
are cases where if the objection of want of jurisdiction because of an ade-
quate remedy at law be not taken in the circuit court, and be for the first time
presented upon appeal, this court will not feel itself obliged to entertain an
objection coming so late, especially if the subject-matter of the suit is of a
class over which a court of chancery has jurisdiction, and it is competent for
the court to grant the relief sought. Reynes v. Dumont, 130 U. S. 355, 9 Sup.
Ct. 486; Kilbourn v. Sunderland, 130 U. S. 505, 9 Sup. Ct. 594. Looking to the
whole of the original bill, ineluding the transcripts of two suits in equity in-
volving and affecting the title and interest of complainants, and filed as ex-
hibits to the bill, we are of opinion that the interest of the complainants was
so essentially of an equitable character as to constitute a controversy over
which a court of equity may well assume jurisdiction."
In Reynes v. Dumont, 130 U. S. 355, 395, 9 Sup. Ct. 486, the chief

justice, speaking for the supreme court, said:
"It was held in Lewis v. Cocks, 23 Wall. 466, that'if the court, upon look.

ing at the proofs, found none at all of the matters which would make a proper
case for equity, it would be the duty of the court to recognize the fact and
give it effect, though not raised by the pleadings nor suggested by counsel.
To the same effect is Oelricks v. Spain, 15 Wall. 211. The doctrine of these
and similar cases is that the court, for its own protection, may prevent matters
purely cognizable at law from being drawn into chancery at the pleasure of
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the parties interested; but it by no means follows, where the subject-matter
belongs to the class over which a court of equity has jurisdiction, and the ob-
jection that the complainant has an adequate remedy at law is not made until
the hearing in the appellate tribunal, that the latter can exercise no discretion
in the disposition of such objection."

We think that the case at bar is not of a class of suits usually
cognizable in a court of equity, that there is nothing at all ill it which
makes it a proper case for chancery jurisdiction, and that the prin-
ciple laid down in Lewis v. Cocks, 23 Wall. 466, is applicable. Both
parties seem to have elected to treat the cause as one in equity,
and not to have objected to proceeding on the equity side of the
court. Owing to this action, the defeated party sought review in
this court by appeal as from a d"ecree in equity, and it is now fol'
the first time objected by the successful party below, after the time
has elapsed within which a writ of error can be brought, that the
cause was not an equity cause, and that the proper mode of review
was by writ. of error. Under such circumstances, we think the de-
cree of the court below should be reversed for want of jurisdiction.
with instructions to remand the cause to the law docket, and to re-
frame the pleadings accordingly. The costs of the case in this court
and in the court below will be divided.

STATE OF MICHIGAN v. JACKSON, L. & S. R. CO. et al.

(Circuit Court of Appeals, Sixth Circuit. July 2, 1895.)

No. 266.

PUBI,IC LANDS-SWAMP'LAND ACT-EsTOPPEL AGAINST STATE.
The state of Michigan filed a bill to remove clouds upon the title to lands

to which it claimed to be entitled, under the grant in the swamp-land act a)'
September 28, 1850, by reason of such lands having been included in the
original surveys of public lands in the state, which were ascertained to be
fraudulent and erroneous, but which surveys, as claimed by the state, were
adopted at the time of the grant, as the of ascertaining the lands
covered by it. It appeared that, in the course of the administration of the
grant, under the statutes of the state and the United States, and by tlie
acts of the v8Jrious officers of the state and general governments, the grant
had been adjusted upon the general principle and purpose of reaching the
real truth in regard to the character of the lands, and the lands, so ascer-
tained to belong to the state. had been patented to it, largely upon the basis
of the corrected surveys, excluding the lands now claimed, which were in
fact not swamp lands, and that the particulars of such adjustment had been
generally known, and had been set forth in the official reports of the officers
of the state land office, and communicated to the legislature in messages of
the governor, and that such adjustment had remained undisturbed for man:r
years. The lands held by the defendants in this suit had been included in a
grant by the United States to the state, in aid of the construction of a rail·
road, and, after being. certified to the state as passing by such grant, in lists
which remained on file in the state land office for several years, were pat-
ented to the railroad company. Held, that the claim of the state was with-
out equity, and that it could not be permitted, after so long a period of
acquiescence, during which third parties had acquired rights in reliance
upon the validity of its public action, to assert such claim, In disaffirmance
of the acts of Its officers, whether done in excess of their vowers or not.
Lumber Co. v. Rust, 68 Fed. 155, approved.


