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he stated that no additional charges should be made by him for his
time or labor after that date.
Concerning the personal risk to the libelant, the· evidence tends

'to indicate that, at and before the time when he arrived at the
vessel, the introduction of water in the manner in which it was be-
ing poured into the ship produced currents of air, which distributed
flowers of sulphur in impalpable dust through the unfilled spaces
of the hold, and that if by any means fire had been communicated to
the dust so commingled with the air there was liable to occur what
is known as a "dust explosion," such an explosion as has upon oc-
casions occurred in flour mills and in coal mines, and that the in-
tensity of the explosion would have depended upon the proportions
in which the dust and the air were present, and the extent of the
space which they occupied in the hold. The danger, if it existed,
however, was largely obviated by closing the hatches and shutting
off the access of currents of air, and it was evidently not believed
to be imminent at any time, for no difficulty was encountered in in-
ducing a sufficient number of men to go upon the deck to batten
down the hatches and to go into the rigging to make tight the open-
ings in the masts, and enough men thereafter to remain on the deck
or sufficiently near the vessel to conduct the operation of the chemical
engines and the improvised retorts. If there were danger, it was at
all times shared by the men in charge of the engines, and the gang
of four or five men in charge of the retorts; and, while the evidence
may be said to establish the fact that the. danger existed, it fails to
convince us that the peril was great, or that it endured for more
than a comparatively small portion of the time. There appears to
us in the testimony of the libelant an exaggeration of the danger.
He says:
"I said, on entering the ship, that unless they did something to prevent the

access of the large volume of air which was entering into the ship, all the
hatches being open, the masts being all hollow, creating a draught, that
there would be at any moment a dangerous explosion."

He declared that the masts were "open at the foot, and were
acting like the stack of a reverberatory furnace." In short, he
locates the source of tlie danger principally in the hollow masts,
which caused draughts from below, and operated like furnace stacks.
The evidence elsewhere shows beyond question that the masts, al-
though they were hollow, were closed below, and that there was no
opening whereby the air could pass through them. The currents
of air through the open hatches were stopped immediately after
the arrival of the libelant, for he testifies that he ordered the captain
to close down the battens of all the holds, and sent the sailors to
the mast head to make them as tight as possible.
In the danger of the loss of the vessel and cargo must be found

the principal element of salvage service in this case. The value of
the rescued property was $97,000. If the fire had not been checked,
the loss would, of course,. have been total. The important inquiry is,
what was the risk from which the libelant's efforts rescued the
property? There is nothing in the nature of a fire of sulphur which
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prevents its extinction by means of water in the ordinary manner.
The failure of the efforts of the firemen in this case may be attrib-
uted to their inability to ascertain and reach the location of the
fire. The smoke and fumes of sulphur prevented an inspection of
the hold. The result was that water could only be poured into
the vessel until it should rise to a sufficient height to reach the seat
of the fire. Up to the time of the arrival of the libelant at the ves-
sel, the water had not touched the fire. In the light of the evidence
as to the location of the fire, as ascertained subsequently, it is proba-
ble that, had the use of water been continued for a short time, per-
haps one or two hours, the fire would have been extinguished. The
evidence also tends to show that the fire could have been success-
fnlly overcome by the use of the chemical engines of the fire depart-
ment of San Francisco. l!'our only of the engines, as we have seen,
were used. There is some conflict in the testimony as to whether
their use was suggested by the libelant or by Mr. Dutton. Perhaps
it is not material which; but an examination of the testimony leaves
the conviction that the saggestion was Mr. Dutton's. The gas-pro-
ducing capacity of the four chemical engines that were used was
considerably greater than that of the eight barrels, and it is proba-
ble that if all the chemical engines, of which there were eight, had
been used promptly, even after the employment of the libelant to
take charge of the fire, the fire would have been extinguished even
sooner than it was.
The agreement under which the libelant in this case undertook

to render his services may be properly considered in determining the
amount that should be awarded him therefor. The testimony con-
cerning the terms of the agreement is not harmonious. The libelant
testifies that no conversation on the subject occurred between him
and Mr. Dutton until after they had left the office, and that while
they were on their way to the vessel there was a conversation, the
substance of which was t:qat the libelant would charge for salvage,
and that he would make no charge if he failed to save the property.
Mr. Dutton, on the other hand, testifies that the only conversation on
the subject occurred in the office. In this he is corroborated by
another witness who was present. The conversation, as detailed
by Mr. Dutton, was as follows:
"I said: 'Professor, what are you going to charge us for this. to put out

this fire?' He laughed and 'I will charge ;lrou-- I will charge you what
you gentlemen call "salvage.'" I kind of hesitated at that. He laughed, and
said: 'Oh, well, there will be no trouble about our coming to an arrangement,
Mr. Dutton.' I said: 'No, professor, I guess there will be no trouble about that.
We will come to an arrangement easy enough.' He said: 'Yes. It will de-
pend on the amount of work I have to do how much I will charge.'''
If these are the terms on which the libelant was engaged,-and we

are of the opinion that they are,-he was not a volunteer salvor in
rendering the service, but he was an employe for hire, working un-
der a definite understanding with his emplo:rer, the purport of which
was that if his efforts were successful, and the property were rescued
from the fire, the amount of his charge would thereby be enhanced,
andwouldb,e a.s' .£01' salyage service,..yet, whether successful or n.ot,
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he would nevertheless be entitled to compensation for his work.
His contract was with the underwriters, and although themaster of
the vessel consented to his supervision of the efforts to extinguish
the fire, and placed the property under his control, thereby subject·
ing it to his lien for salvage, the underwriters were directly respon-
sible to him for his compensation, and he evidently so understood it.
In procuring marble dust and muriatic acid and other material to be
used, he caused the same to be charged to the underwriters. After-
wards, and before bringing this suit, he received from the under-
writers $300 on account of his demand.
There is a recognized distinction between a voluntary and an em-

ployed salvor. Said Dr. Lushington in The Undaunted, Lush. 90, 92:
"There is a broad distinction between salvors who volunteer to. go out and

salvors who are employed by a ship in distress. Salvors who volunteer to go
out go out at their own risk, for the chance of earning a reward, and if they
labor unsuccessfully they are entitled to nothing. The effectual performance
ot salvage service is that which gives them the title to salvage remuneration.
But it men are engaged by a ship in distress, whether generally or particu-
larly, they are to be paid according to their efforts made, even though the labor
and services may not prove beneficial to the vessel."

In The Sabine, 101 U. S. 3R4, the court, after approving the doc-
trine of the case last cited, said:
"Reported cases may be found where the owners or insurers ot such prop-

,erty, being informed that the property was in peril, sent out vessels ana
mariners for its assistance and relief; and in such a case it is undoubtedly
true that the persons employed, both for their services and tor the use ot the
vessels or other appliances, may maintain a libel in personam to enforce fhe
payment of just compensation for all such services."

In The Queen of the Pacific, 21 Fed. 460, 471, it was held that in
a case where there was a request for the services, and the compensa-
tion did not depend on success, the amount of salvage rirlght very
properly be diminished
In view of all the circumstances, we are of the opinion that a just

estimate of the salvage service rendered to the Elmbank and her
cargo must include the services of many others besides the libelant.
Itmust include the men who had charge of the chemical engines and
the retorts, and who, in discharging their duties, incurred the same
danger that was incurred by the libelant. It must include the efforts
of the fire department in partially filling the hold with water, there-
'by occupying the space which must otherwise have been filled with
carbonic acid gas in the subsequent efforts to extinguish the fire, for,
although the firemen may not receive salvage compensation, it is
proper to consider the extent to which they contributed to the result
in apportioning the salvage to others who have earned it. There
should also be considered the efforts of :Mr. Dutton, to whom must be
.accorded the merit, if any there be, of suggesting the use of carbonic
acid gas, and of suggesting the use of the chemical engines. A
proper award for all the salvage in the case might justly exceed the
camount that has been decreed to the libelant, but we are unable to
:tI.nd that his services alone should be compensated in that amount.
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In our judgment,theaward ,to him of. $10,000 gives undue promi-
nence to the part he took in rescuing the property. We are aware
that this is a subjeet· upon. which no definite rule can be laid down,
and that, in determining the amount of. compensation, each court
must be guided largely byits own judgment, having in view as near-
ly as possible the theory upon which salvage is awarded, and the
purpose of its allowance.
Said Mr. Justice Bradleyin The .Suliote, 5 Fed. 99, 102:
"Salva'ge should be regarded 'In the light of compensation and reward, and

not in the light of prize. The latter is more like a gift of fortune, conferred
Without regard.to the loss or .sufferings of the owner, who is a public enemy,
,while salvage is the rewardgl;'llnted for saving the property of the unfor-
tunate, and should not exceed what is necessary to insure the most prompt,
energetic, and daring effol't. of those who have it in their power to furnish aid
fJ,od succor." .. . .

'., In of all the facts, ips our judgment that the amount award-
edthe libelant by district court i.8 e;x:cessive, and that a liberal
allowance Wiould be $6,000. The de.cree is therefore reversed, at the
cost O'f the appellee, and is remanded" for further proceedings in ac-
cordance with this opinion.
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THE AMITY.

:MARCUSSEN v. SAUNDERS et al.
(Circuit Court of APpeals, Fifth.Circuit. :May 21, 1895.)

No.. 360.
I

SALVAGE COMPENSATION-:-REDUCTION ON ApPEAL.
. , A tug worth $30,000, with some risk: and damage to herself from Intense
heat, drew away from a b.Uj.'lling wharf a bark which had already caught fire
)n her lpasts and rigging.. By means of her powerful steam pump, the
tug, In about six hours, succeeded in subduing the flames. After an ab-
sence of some four hours, the fire having broken out again, she returned to
the. bark, and, by request, .lay by her all night, extinguishing the flames,
which continued to break put afresh a strong wind. The estimates
Of various witnesses as to the value of ,the bark after the fire ranged from
$1,500 to $10,000, but she had been insured ;for $23,000. The district court
placed her value at $10,000, and, the cargo being worth about $10,000,
awarded $5,000 as salvage. Held that, wbile the valuation of the vessei
appeared high, yet, under all the circumstances, the award could not be
considered so excessive as to warrant the Interference of an appellate court.

Appeal from the District Court of the United States for the
Northern District of Florida.
This was a libel by E. E. Saunders, owner of the tug Echo, against

the Norwegian bark Amity (P. R Marcussen, claimant), to recover
services. The crew of the Echo intervened to assert

their claim. The circuit court rendered a decree for libelants in the
911mrof$5,OOO, and the claimant appealed.
In'the district court the following opinion was filed by SW

District Judge: '
On October 27, 1894, the Norwegian bark Amity was lyIng at Muscogee

wharf, in the harbof'of Pensacola, loaded with kainit and murIate of potash,


