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delivered the origInal certIficates to the plaintiff, as margin on a pur-
chase of cotton for future delivery, no money or valuable consideration ap-
pearing, however, to have been given for them. The plaintitr held the
shares until 1884, when he showed them to the general manager of the H.
00., and was notified by him that the stock would not be recognized, and
belonged to the canceled files of the company. In 1888 plaintitr made a
formal demand for transfer of the stock, and in 1889 brought suit for dam-
ages for the company's refusal to transfer it. Hetd, that the plaintitr was
in no better position than B. to assert title to the stock, and could not
recover.

In Error to the Circuit Court of the United States for the East-
en District of Texas.
This was an action by Walter T. Miller against the Houston City

Street-Railway Company to recover damages for a refusal to trans-
fer certain stock. Upon the first trial, before the court without
a jury, judgment was rendered for the defendant, and, on error, a
new trial was awarded. 5 C. C. A. 134, 55" Fed. 366. The case
was again tried by the court without a jury and judgment given for
the defendant. Plaintiff brings error. Affirmed.
&. V. Davidson and F. D. Minor, for plaintiff in error.
M. W. Garnett, for defendant in error.
Before PARDEE and McCORMICK, Circuit Judges, and BRUCE,

District Judge.

PER CURIAM. The undisputed evidence in the case shows
that in October, 1873, William Brady, then president of the Houston
City Street-Railway Company, caused to be issued to T. W. House,
for his (Brady's) account, 180 shares of stock for and on account of
cash advanced by him (Brady) in the organization of the company;
that thereafter, in 1874, other matters of account having arisen
between Brady and the company, a settlement was had of all the
matters involved, and 1,468 shares of stock were issued to William
Brady in place of all stock originally issued, and in full settlement
{)f all amounts found to be due. After such settlement, although
the original stock certificates issued in October, 1873, were not sur-
rendered, they were treated as canceled, hnd thereafter neither
William Brady, nor anyone else for him, ever attempted to vote, or
assert any right or claim under the said certificates, until the plain-
tiff in error asserted his pretensions resulting in the present suit.
In the summer or fall of 1875, William Brady delivered the original
stock certificates, issued as aforesaid in 1873, to the firm of Miller &
Co., of New York, who received the same as marginal security in
cotton purchases for future delivery, but who are not shown to have
paid or advanced any money or other valuable consideration for or
on account of the same. The said firm of Miller & Co. asserted no
claim under the said certificates until 1884, when the plai.ntiff in
error showed the certificates to the president of the Houston City
Street-Railway Company, at the time in New York. The president
then told him that said stock would not be recognized, exhibiting an
official list of the stock of the company, which did not embrace any
{)f the stock in controversy. August 25, 1884, the vice president
and general manager of the railway company by letter notified
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Miller & Co. that the stock in question belonged to the canceled
files of the company. After this no effort was made to assert any
rights under the stock sued on until July, 1888, when a formal de·
mand was ma.de on the company to transfer the stock on the books
of the company to the plaintiff in error, which was refused. The
demand was renewed in October, 1888, and was again refused.
This suit, which is for damages, was instituted on September 16,
1889. Under this showing it is quite clear that the plaintiff in
error, representing the firm of Miller & Co., isiD no better position
to assert title to the stock in controversy than would be Brady
himself; and, as to Brady, it cannot be contended that he hadap.y
claim Whatever on the Houston City Street·Railway Company for
and on account of the said stock. As we vieW' the case, it would
not have been error in the court below to have instructed the jury
to find a verdict for the defendant, for no other verdict
missible under the issues and evidence. It follows that none of the
errors assigned in this court, if otherwise well taken, were prejn·
dicial to the defendant in error, and the judgment of the circuit

,

LOUISIANA ELECTRIO LIGHT & POWER CO.v. BASS I!'OUNDRY &
MACHINE WORKS.

(CirCUit Court ot Appeals, I!'lfth Oircult. June 20, 1895.)
No. 376.

CONTRACTS-INTERPRETATION.
The B. Co. and the L. Electric Light Co. eutered into a written agree·

ment by which certain differences were adjusted, and a sum was fixed as
the amount due the former by the latter for machinery sold. It was also
provided that, within 40 days, a test of such machinery should be made,
and, 'according to the amount of saving shown over the machinery for-
merly used by the L. Co., the time of payment of the balance due should
be fixed. The test was made more than 40 days later, in consequence of
delays by the L. Co., and in a different way from that provided by t4e
agreement, but it was satisfactory to botb parties, and the L. Co. took pos-
session of the machinery, and used it, without complaint, and without sug-
gesting any other test, for a longer time than it would have been entitled
to delay payment by any result of the test. lleld, that the B. Co. was en-
titl"e, to a decree for the balance due.

Appeal from the Circuit Court of the United States for the East-
ern District of Louisiana.
This was a suit by the Bass Foundry & Machine Works against the

Louisiana Electric Light & Power Company upon a contract. The
circuit court rendered a decree for the plaintiff. Defendant appeals.
E. H. Farrar, B. F. Jonas, E. B. Kruttschnitt, and Hewes T. Gur-

ley, for appellant.
R. H. Browne, B'. F. Choate, and R. C. Bell, for appellee.
Before PARDEE and McCORMICK, Circuit Judges, and BRUCE,

District Judge.
PER CURIAM. The decision in this case depends upon the prQper

construction of the following contract:
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