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3, 1871, that these lands should pass to some company to aid in
the building of a railroad, either the Atlantic .& Pacific or the South-
ern Pacific; that if they were not applied to aid the former com-
pany, then the latter company was to be entitled to them; but the
court held the contention erroneous. It held, in effect, that the
exception out of the grant to the latter company of the lands includ-
ed in the grant to the Atlantic & Pacific Company was not condi-
ti(mal, but absolute; that, if there was any breach of the conditions
of the grant to the Atlantic & Pacific Company, congress might itself
take all needful measures to accomplish the building of the road,
and to that end use the lands of the grant; and that, if the
act of forfeiture had not been passed, the Atlantic & Pacific Com-
pany could yet construct its road, and, constructing it, its title to the
lands in question would become perfect.
"No one but the grantor can raise the question of a breach of a condition

subsequent. Congress, by the act of forfeiture of JUly 6, 1886, determined
what should become of the lands forfeited. It elected that they should be
restored to the public domain. The forfeiture was not for the benefit of the
Southel'n Pacific. It was not to enlarge its grant as it stood prior to the act
of forfeiture. It had given to the Southern Pacific all that it had agreed to
in its original grant; and now, finding that the Atlantic & Pacific was guilty
of a breach of a condition subsequent, it elected to enforce a forfeiture for
that breach and a forfeiture for its own benefit." U. S. v. Southern Pac. R.
Co., supra.
These considerations apply to the contention that if the maps of

1872 are maps of definite location, then there was no preliminary
location or designation of general route. Moreover, the provision of
the law as to this is intended for the protection of the company. It
is stated in Buttz v. Railroad Co., 119 U. S. 55, 7 Sup. Ct. 100, to be "to
preserve the land for the company to which, in aid of the construc-
tion of the road, it is granted," by enabling the government to ex-
clude from sale, entry, or pre-emption, the adjoining odd sections
within the limits of the grant, in advance of a definite location of
route. But there is no reason why the company may not, without
this preliminary designation, make a definite location of its line,
if it sees fit to do so. In view of the conclusions reached upon the
points decided, the effect of the adjudication had in the case last
cited as an estoppel in this case has not been considered. 'l'he de-
cree appealed from is affirmed.

MAYOR, E'!'C., OF CITY OF COLUMBUS v. DENNISON et at
(Circuit Court of Appeals, Fifth Circuit. April 23, 1895.)

No. 342.
1. MUNICIPAL BONDS IN AID OF RAILWAYS-SUBSCRIPTION AND DO)[ATION-

RATIFICATION BY LEGISLATURE.
A town was authorized by act of legislature to subscribe to aid the con·

struction of a railroad, and to issue bonds for the amount, but there wal!
no provision for the exchange of bonds for stOCk, and stock was not men-
tioned in the act. The bonds were in fact voted as a donation, and the
vote was by the constitutional two-thirds required in cases of donation,
which fact 'was recited in the bonds themselves. Subsequently, by an act
amending the railroad charter, so as to authorize a consolidation with an-
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other company, it was provided that "the donation" ot bonds thus agreed
to be made should be paid over to the consolidated company; and by an-
other act, amending the city charter, the city was authorized to levy and
collect a special tax for interest and sinking fund to pay the bonds, and
interest was accordingly paid for 11 years. Held, that this was a ratifica-
tion of the bonds, both by the legislature and the city.

J. SAME-AuTHORITY TO CHANGE ROUTE-CONSOLIDATION OF RAILROAD.
After a city had voted a donation of bonds, an act was passed authorizing

the railroad company to consolidate with another company, and directing
the bonds to be delivered to the new company. In an action on the bonds
thus delivered it was contended that the consolidation act authorized a
change of route, which would leave the city off the line of the road: but It
appeared. that the road was actually built through the city, according to
the condition of the subscription. Held, that the giving of an option to
change the route did not affect the validity of the bonds, aUd that they
were properly delivered to the consolidated company.
SAME-COMPLIANCE WITH CONDITIONS-RECITALS-BoNA FIDE PURCHASERS,
Where. municipal bonds are issued, with proper recitals, showing com-

pliance with the conditions upon which the SUbscription was made, the city
is estopped, as against bona fide purchasers, from alleging that its au-
thorities acted wrongfully in issuing the bonds.
Toulmin, District Judge, dissenting.

In Error to the Circuit Court of the United States for the Eastern
Division of the Northern District of Mississippi.
This was a suitby John M. Dennison, J. G. Wilson, and Frank T.

Redwood against the mayor and city council of Columbus, Miss., to
recover upon interest coupons of certain bonds issued by defendant
city to the Columbus, Fayette & Decatur Railroad Company. A de-
murrer to the declaration was overruled by the circuit court, and
upon a trial a verdict was returned in favor of plaintiffs, and judg-
ment was entered accordingly. From this judgment the defendant
brings error. In overruling the demurrer to the declaration, the
following opinion was delivered in the circuit court by Niles, Dis-
trict Judge:
This is a suit on overdue coupons for interest on bonds issued by the de-

fendant to the Columbus, Fayette & Decatur Railroad Company, and delivered
to the Georgia Pacific Railway Company, into which the first company and
several others were consolidated. The main points relied on as defenses are
that the bonds were voted as a donation, when the act under which they were
voted only authorized a subscription to the capital stock; and that the consoli-
dated company was authorized to build a different railroad from that orig-
inally chartered. '1'he act approved February 1, 1872 (see Acts 1872, p. 297)
gave the city authorities power to subscribe to aid in the construction of the
Columbus, Fayette & Decatur Railroad Company, and to issue its bonds to the
'amount of said subscription. No provision is anywhere made for an exchange
of bonds for stock, and stock is nowhere mentioned in the act. The act rati-
fying the consolidation (Acts 1882, p. 836, § 2) provides that "the donation of
$100,000.00 in its bonds heretofore agreed to be made by the town of Colum-
bus, to the Columbus, Fayette & Decatur Railroad Company, but which have
not yet paid over, be and are hereby declared to be to the saill
Georgia Pacitic Hallway Company." This is a legislative construction, at least,
that a donation was authorized, which in such cases is entitled to great respect,

will frequently amount to a legislative ratification. Pompton 'l'p. v. Coop-
er 'Gnion, etc., 101 U S. 196. In 1884 an act was passed amending the char-
ter of the City of Columbus, in which it was authorized to levy and collect a,
special tax to pay the interest on these bonds, and to provide a sinking fund
for the ultimate redemption of the principal. Tbe declaration shows that the
intel'f'st has been paid for eleven years,-since 1882. Here is a ratification by
the legislature in authorizing the bonds to be issued as a donation, and taxation
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to pay them; a ratification by the city authorities, in issuing them as a doda-
tion, and levying the taxes; and a ratification by the people in the continued
payment of the taxes. It is difficult to conceive a stronger case of ratification,
If that were necessary. The bonds were voted as a donation by the constitu-
tiODaI majority of two-thirds of the qualified voters, as recited in the face of
the bonds themselves, and, this only barr:er against legislative power being
removed, the legislature clearly had the right to ratify. Supervisors v. Brog-
den, 112 U. S. 261, 5 Sup. Ct. 125; Katzenberger v. Aberdeen, 121 U. S. 178,
7 Sup. Ct. 947.
lt is next objected that by the consolidation a different road was authorized

to be built. and that the consolidated company had authority to leave Columbus
off its line entirely, and to build by way of Aberdeen. lt is not alleged that
the consolidated company was deprived of the right to build the road for which
the bonds were voted, or that it actually did build by way of Aberdeen. The
rule is that, If bonds are voted to a railroad company, which at that time I::;
authorized to consolidate with other railroads, then the bonds may properly
be delivered to the consolidated company. This principle is announced, and
the authorities reviewed, in Livingston Co. v. First Nat. Bank of Portsmouth,
128 U. S. 102, 9 Sup. Ct. 18. There was a general act for the creation of rail-
roads passed by the legislature of Alabama on December 29, 1868. See Acts
Ala. 1868,. p. 462. By the twenty-first section of this act railroad companies
were authorized to consolidate on certain conditions. By the twenty-third sec-
tion all the property and choses in action of each constituent company were
transferred to the consolidated company. By the Mississippi act this Colum-
bus, Fayette & Decatur Railroad Company, which was incorporated under this
general act for Alabama, was granted "all the privileges, rights, and immuni-
ties" conferred by the Alabama act. See Acts Miss. 1871, pp. 187, 188. Hence
the companies were authorized to consolidate, and the bonds, or right to the
bonds, which is a chose In action, was transferred to the consolidated com-
pany, unless this right was cut off by the allegation that the I.:Unsolidated com-
pany had an option to build a different road by way of Aberdeen. The answer
to this is that the city authorities were only required to Issue the bonds "when
the terms of subscription are complied with." See Acts Miss. 1872, p. 298.
On their faces the bonds are payable to the Columbus, Fayette & Decafur
Railroad Company. They were authorized to be delivered to the Georgia Pa-
cific Railway Company, the consolidated company, under the same limitations
and restrictions that they were or would have become payable to the Colum-
bus, Fayette & Decatur Railroad Company. See Acts Miss. 1882, p. 836. The
city authorities of ColumbUS, Miss., were the tribunal to determine when these
conditions were complied with, and issue and deliver the bonds. They did
Issue and deliver the bonds with proper recitals, and they are now estopped,
as against Innocent purcLasers, from alleging that they acted wrongfully. Blocl{
v. Commissioners, 99 U. S. 686; Commissioners v. January, 94 U. S. 202; Com-
missioners v. Clark, Id. 278; Brooklyn v. Insurance Co., 99 U. S. 362; Moran
v. Commissioners, 2 Black, 722. For these reasons I think the demurrer to
the declaration should be overruled, and the demurrers to the special pleas
(from the third to the fifteenth, inclusive) should be sustained, and judgments
can be entered accordingly.
JamesM. Arnold, George A. Evans, and Wm. Baldwin, for plaintiff

in error.
F. A. Critz and R. C. Beckett, for defendants in error.
Before PARDEE and McCORMICK, Circuit Judges, and TOUL-

MIN, District Judge.

PER CURIAM. The majority being satisfied with the reasons for
judgment given in the opinion of the trial judge, and the court findi.ng
no reversible error in the proceedings, the judgment of the circuit
court is

TOULMIN, District Judge, dissents.
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CROW et aL v. KIMBALL LUMBER CO.
(Circuit Court of Appeals, Fifth Circuit. May 28, 1895.)

No. 343.
ACCORD AND SATISFACTION-FAILURE TO PERFORY-ACCORD AOREEYENT-

EFFECT ON ORIGINAL CONTRACT.
Where, in the course of performance of a contract, disputes aud mutual

recriminations arose, and afterwards a new and modified contract was
made by way of accord, but nothing was ever done under it, heM, that
there was no satisfaction, and that the original contract remained in force,
and an action for damages could be maintained for breach thereof.

In Error to the Circuit Court of the United States for the Southern
District of Florida.
This was an action by the Kimball Lumber Company, a corporation engaged

In manufacturing lumber and timber at Appalachicola, Fla., against Crow,
Rudolph & Co., lumber merchants of Liverpool, England, to recover damages
for an alleged breach of a contract for the sale and shipment of timber and
lumber by complainant to defendants. In the circuit court there was a ver-
dict for plaintiff in the sum of $14,723.24, upon which judgment was entered
by the court. Defendants bring error.
The contract sued on was executed May 20, 1889, and was signed on behalt

of defendants by W. S. Keyser, their resident agent, at Pensacola. It provided
for the sale and delivery by plaintiffs of eight cargoes of sawn timber, a cargo
of from 300,000 to 400,000 feet of prime deals, a million to a million and a
quarter of prime boards and choice dimension deals, and a million to a million
and a quarter feet of hewn timber. The performance of the contract was to
cover a period from November 1, 1889, to November 1, 1890, and the ship-
ments were to be made on vessels from 400 to 800 tons, to be provided by de-
fendants from time to time as business required, say about one vessel per
month. For the details of this contract, reference was made to a previous
contract entered into on the 3d of November, 1888, and which was still in
course of execution. Three cargoes only were shipped under the contract of
1889; but, mutual recriminations having taken place,-defendants complain-
Ing of the grade and quality of the lumber furnished, and plaintiff of the de-
lays and irregularity in sending vessels,-a new contract was, on December
30, 1889, executed, which contained various modifications of the terms of the
original contract; but no ships were ever sent by defendants to take cargoes
under this contract, and no part of it was ever performed. Defendants set up
this contract as a defense to the action, claiming that it entirely superseded
the original contract, and hence that no action could be maintained upon the
latter. Plaintiff claimed, and gave evidence in support thereof, that the new
contract was intended as an accord between the parties, and was such in faet,
but that, as there was no performance of it, there was no satisfaction, for
which reason the original agreement remained in force. Upon this question
the court charged the jury as follows: "The suit here in this case is upon the
contract of May 20, 1889, and not upon the contract of December 30th. The
defendants have contended that the contract of December 30th was valid and
binding upon these plaintiffs, and therefore nothing couid be recovered upon
this contract sued on. That is properly a question of law, because, If the con-
tract of December is binding, then the plaintiff cannot recover in this case,
but must bring another suit on that contract. The large part of the legal con-
tention, as made over this clause, is about that question, and I propose to
draw the line clearly and definitely in a legal way on that subject. I think it
will be better for the jury, and I am sure, if the case goes to another court, it
will be. better for the counsel in the case, and for the respective parties. The
contract of December 30, 1889, is not binding. It was on accord, and, if car-
ried out, would have been in complete satisfaction, of the contract of May
20th. It never was carried out in any particular. No ship was ever chartered
or sent under that contract, and it fails for that reason, and the suit in this
case stands because of that fact in law. Your determination, as has been ar-


