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ence so advised the complainant The statute does not contemplate
a lien in favor of him who sells materials to one who in turn sells the
same to the owner or his agent. It gives the lien only to him who
deals with the owner or his agent, or with a contractor in charge, or
with some other person in charge of some part of the improvement
for which the materials are to be used. The decree is accordingly
affirmed, with COl'lts to the appellee.

BUOKSPORT & E. R. R. CO. et at v. EDINBURGH & SAN FRANCISCO
REDWOOD CO., Limited.

(Oircult Court of Appeals, Ninth Circuit. July 15, 1895.)

No. 216.

L CORPORATIONS-RIGHTS OF STOCKHOLDERS-ENJOINING MANAGEMENT.
A lumber company on the one part, and certain individuals on the other,

owned together a large tract of inaccessible timber land, and the latter
party also owned certain adjoining tracts. By agreement they joined in
organizing a railroad company and building a road to reach the lands, each
party taking half the stock therein. Afterwards the corporation sold to
the individual party its interest in the timber. The purchasers exhausted
all the timber within reach of the road, and, being in the majority in the
directory of the railroad company, passed a resolution authorizing an ex-
tension of the road to reach timber lands owned by them alone, and appro-
priating the money in the treasury fcr that purpose. The rate agreed on
for carrying lumber from the new tract was the same that was originally
fixed by both parties. The road was useless, except for transporting the
timber, and would be entirely worthless without the extension. Held, that
the lumber company, as a stockholder in the railroad company, was not
entitled to enjoin the proposed extension on the ground that It was solely
in the interest of the individual party, as owner of the timber land, and
against the interest of the stockholders in the railroad company.

2. l:lAME-l)ONsTITUTIONAJ, LAW-CAHRIERS.
The provision in the constitution of California (article 12, § 18) forbid-

ding an officer of a company to engage "in the business of transportation,
as a common carrier of freight or passengers over the works owned, leased,
controlled, or worked by the company;" does not apply to the act of an
officer of a railroad company in causing his own freight to be transported
over the company's road.

Appeal from the Circuit Court of the United States for the North-
ern District of California.
This was a bill by the Edinburgh & San Francisco Redwood Com-

pany, Limited, against the Bucksport & Elk River Railroad Com-
pany and others to procure an injunction restraining defendant
company from building an extension of its road. An injunction
was granted by the circuit court, and the defendants appeal.
S. M. Buck and F. A. Cutler, for appeUants.
Charles Page, for appellee.
Before GILBERT, Circuit Judge, and KNOWLES and BET..LIN·

GElt, District Judges.

BEI..T..INGEH, District Judge. The complainant, the appellee
company, is the snccessor to all the rights and interests of the Cali-
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fornia Redwood Company, Limited, a Scotch company, by purchase,
on the liquidation of that company for insolvency, at the suit of
creditors. This Scotch company, at the time of its liquidation, was
the owner of the entire capital stock of another California redwood
company, a domestic corporation, which latter corporation owned
sawmills and vessels and large bodies of redwood-timber lands on
Elk river and its branches, in Humboldt county, Cal., and was en-
gaged in the lumber business on a large scale. The capital stock
of the domestic redwood company so held by the Scotch redwood
company constituted the property, rights, and interests to which
the complainant succeeded on the liquidation of the Scotch company.
The defendant W. H. Carson and one Dolbeer were also large owners
of redwood-timber lands adjacent to the lands of the California
Redwood Company, and had other interests in such lands in com·
mon with that company. To promote their common interests, it
was agreed between the company, through its general manager,and
Dolbeer and Carson, to build a railroad from Humboldt Bay to and
up Elk river and its branches, to reach the redwood-timber lands
of the parties, and of others in that vicinity. In pursuance of this
agreement, the defendant the Bucksport & Elk River Railroad Com-
pany was organized, and its stock subscribed for and held in equal
amounts by the two parties,-Dolbeer and Carson of the one part
and the redwood company of the other. The enterprise contem-
plated was the building of about 30 miles of road, and the articles of
incorporation of the company thus organized specify a line running
from the forks of said Elk river, up and along the North Fork there-
of, to the east line of township 4 N., of range 1 E., Humboldt base
and meridian, as a part of the road which the company is incorpo-
rated to build. The board of directors of the railroad company
consisted of five members. Of these, three were elected in the inter-
est of the California Redwood Company, and two, including William
Carson, in the interest of Dolbeer and Carson. This continued
from the organization in July, 1884, up to February 9,1886. In the
meantime the company contracted with the Elk River Mill & Lumber
Company to complete its road to a point where the latter company
proposed to erect a large sawmill during 1884, transport the ma-
chinery therefor, and thereafter haul all the lumber manufactured
at such mill to Humboldt Bay for $1.50 per 1,000 feet, board measure.
The work was begun and carried forward under the management of
the manager of the California Redwood Company, who was a di-
rector in the railroad company. Surveys were made for lines up
the North Fork of Elk river, and up some tributary streams to the
south of the main stream. In 1886, following the insolvency of the
Scotch company, the work of building was stopped by the refusal
of the managing directors of the railroad company, who were in the
interest of, and presumably subject to, the direction of the Cali-
fornia Redwood Company, to continue it Thereupon, Dolbeer and
,Carson advanced $36,000, necessary to the completion of the line
agreed to be built in the contract with the Elk River Lumber Com-
pany, which was subsequently repaid them out of earnings of the-
.company. In consequence of the responsibility thus assumed by
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Dolbeer and Carson, the membership of the board of directors of the
Bucksport & Elk River Railroad Company was changed by the
resignation of two members of the majority, whose places were
filled in conformity with the wishes of Dolbeer and Carson. The
road was completed to the mills of the Elk River Lumber Company,
and the product of such mills carried to Humboldt Bay, but without
making any profit on such freight. In October, 1886, Dolbeer and
Carson entered into a contract with the California Redwood Com-
pany by which they purchased the entire one-half interest of the
company in the redwood timber suitable for lumber upon the lands
owned jointly by the parties, and all the timber on lands owned by
the company, within the watershed of what is known as "Tom's
Gulch," within the district tapped by the company's road. There
were 800 acres of land owned jointly, and 400 acres exclusively
owned by the company. The price agreed to be paid was $1.50
per 1,000 feet, board measure, for the logs taken from this land.
Under this contract, Dolbeer and Carson, between 1887 and 1892,
shipped 80,000,000 feet of logs, for which they paid freight to the
railroad company at the rate of $2 per 1,000 feet,-a total of $160,000.
Before the change in the directory of the company, some $20,000 had
been expended towards an extension of a branch of the road up
Tom's Gulch, which branch was completed under the new manage-
ment. :E(aving exhausted Tom's Gulch, Dolbeer and Carson, in 1892,
made a second contract with the redwood company, in terms like the
former, for the timber in Clapp's Gulch, and to reach this timber
a branch road about one mile in length was built. This source of
timber supply will be exhausted during this year. Anticipating
this fact, the company, by a majority vote of its directors, on May
5, 1892, decided to apply the money on hand, amounting to about
$24,000; to making extensions of the road to reach new sources of
timber supply, and on the 12th of the following December, in pursu-
ance of this policy, formally authorized the building of extensions
up Clapp's Gulch and up the North Fork of Elk river. In view of
this action, the complainant corporation, having in }fay, 1892,
caused a transfer to itself of the shares of stock of the Bucksport
& Elk River Company standing in the name of the California Red-
wood Company, began this suit to restrain the defendant company
from building the extensions proposed, and particularly from build·
ing the extension up the North Fork of Elk river. Upon the hear-
ing, the court granted the prayer .of the complainant, subject to the
right of Carson and the stockholders co-operating with him to build
the extensions at their own expense. From the decree so rendered,
this appeal is tal{en.
The court below concluded, from the fact that Carson and Dolbeer

own large bodies of timber land on the North Fork of Elk river, and
are large manufacturers of lumber on Humboldt Bay, and that the ex-
tension up this fork will enable them to transport their logs to their
mills, that Carson, through his control of a majority of the board of
directors of the railroad company, proposes to use the road for his
own private interests,regardless of the real interests of the road and
of its stockholders, and that it is the duty of the court to restrain
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the directors of a corporation "from controlling the corporate prop-
erty for the enhancement of their personal and private interests."
Furthermore, the court found that Dolbeer and Carson belonged to
a syndicate which had limited the lumber product of its members,
and that from all the facts there was no prospect that the road as
extended would be profitable to the stockholders; but it declined to
consider the question of probable profits as one that should control
the decision. The uncontroverted facts as to the business and pros-
pects of the road are "that the timber accessible to the road is prac-
tically exhausted"; that the road will become 'valueless unless an-
other source of supply is reached; and that the proposed extension
will reach "large bodies of valuable timber, which will give the road
business for years to come." The court below was of the opinion
that it might be conceded that the road, as new existing, will soon
be valueless, and that by the proposed extension such large bodies
of valuable timber will be reached as will make it, if operated to its
full capacity, profitable to its stockholders; but that, notwithstand-
ing this, the private interests of Dolbeer and Carson to be served by
such extension, the limitations they are under to the lumber trust,
the fact that they are the only present patrons of the road, and the
conclusion therefrom that there is no present prospect that the in-
vestment would be profitable to the stockholders, require the inter-
vention of the court by its injunction to prevent such extension. In
short, the conclusion is reached that the case is within the estab-
lished principle which precludes a person from acting for himself and
at the same time for another in respect to the same matter, when the
two interests are conflicting.
The Bucksport Railroad Company was organized to build the road

in question, and this power was assumed, not merely as a provision
for contingencies that might arise in the future, but as one fairly
within the main scope of the organization. It was a vital part of
the enterprise, the object of which was to reach with a road valuable
redwood-timber lands of the parties on both forks of Elk river. The
stockholders of the complainant were the organizers and beneficiaries
of the California Redwood Company of California. That company
was largely interested in timber lands, and in mills 'and vessels en-
gaged in the lumber manufacture and trade, which it carried on at
the time the Bucksport & Elk River Railroad Company was incor-
porated. The new enterprise was intended primarily to serve the
interests of the California Redwood Company and Dolbeer and Car-
son as a means of outlet for their own timber,-to carry their own
freight and supply their own mills. It was, in effect, a private road
for the private use of the two interests that combined to organize
the company that built it. At least, it was mainly for such use that
the venture was gone into. Evans, one of the original stockholders
in the California Redwood Company, and its manager in 1884 and
1885, testified, as a witness for defendants, that the railroad was
built for the purpose of hauling logs for Dolbeer and Carson and the
California Redwood Company. Carson testifies that he was first
approached by parties in the California Redwood Company with the
proposition to incorporate the railroad company, and that their prop-
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osition was that, if Dolbeer and Carson would take half the stock in
such a company, they would furnish more than one-half its business.
Bell, a witness for complainant, testified that, if Dolbeer and Carson
had not furnished any freight for the road, the amount of profit left
to the railroad during the seven years it has been operated would
have been "on the wrong side." As it turned out, the redwood com-
pany furnished but little, if any, business for the road; having sold
its timber to Dolbeer and Carson, to be by them cut and hauled over
it. It is not a ground of complaint that the road is to be used to
haul the freight of Dolbeer and Carson, nor that, being so used,
Dolbeer and Carson do not concede to the minority in the board the
right to fix the rate of freight to be paid by them. Upon the prin-
ciple contended for by complainant, the road cannot be used by one
of the two parties concerned in building it, although it was intended
for both, for the reason that the management, including the right to
fix rates of freight, must necessarily be in the control of one.
The complainant also contends that the defendants are forbidden

by section 18, art 12, of the constitution of California, to have an in-
terest as a carrier in the freight transported. That provision for-
bids an officer of a company to engage "in the business of transpor-
tation as a common carrier of freight or passengers over the works
owned, leased, controlled or worked by the company," etc. Such
officer is prohibited from using the road under his control to engage
in the business of common carrier on his own account. There is no
relation between such business and the act of an officer of a com-
pany in carrying his own freight over the company's lines. In one
case he takes the company's place as a carrier and diverts its earn-
ings to himself; in the other, he originates business for the company,
and becomes himself a payer of tolls to it.
The North Fork extension was presumably one of the inducements

for the undertaking in question. It may have been the controlling
inducement so far as Dolbeer and Carson are concerned, since, in
addition to their joint interest with complainant in lands to be
reached by the proposed extension, they own large bodies of timber
further up this fork, ultimately to be reached by the road. Good
faith requires ·that the parties shall keep to their undertaking until
its substantial ends are accomplished. In no case can the COjlrt
enjoin the building of a road because of what is proposed upon the
one side or feared upon the other as to the rates of toll that will be
adopted when the road is built. Carson is bound to the exercise of
good faith in this, as in all other matters relating to his office as
director. The contention of the complainant that his relation to
the road as a patron disqualifies him from fixing a rate of toll is an
attempt to apply a general rule that obtains where a party, as the
agent of others, attempts to deal with himself, to a case not within
the rule. Such rule cannot, in the nature of things, be applied with
reference to matters of legitimate and necessary corporate adminis-
tration. These are matters that compel action, and the obligation
to act is devolved upon the majority. It is the abuse of the right,
and not the exercise of it, that furnishes the occasion for legal rem-
edies.
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There is nothing in this case that tends to show bad faith on the
part of the defendants. It is proposed to build an extension of road
four miles in length up the North Fork of Elk river, in accordance
with the object for which the company was incorporated. The cost
of this road is variously estimated. One witness, a surveyor, testi-
fies that he has made a careful estimate of the cost, which he
places at a little below $44,000, not including rolling stock, with
which the company is presumably supplied. There has already
been considerable work done on the line,-$5,800 having been ex-
pended therefor. This first extension will make available some
300,000,000 feet of logs, without further expense than the construc-
tion of a mile and a half of what is called a "donkey-engine road,"
which Dolbeer and Carson propose to construct at their own expense.
The extension is to be built with earnings of the road on hand and
advances to be made by Dolbeer and Carson, for which they are to
look only to earnings for reimbursement. The net earnings of the
road have averaged 3! per cent. per annum, and this is referred to
for the purpose of showing that the extension will be a poor invest-
ment. In this the cost of building the road into Tom's
Gulch and of repairing and maintaining it are included. This
cost has been exceptionally great, due to the fact that there were
two or three heavy freshets, to which that section is especially ex-
posed, that greatly damaged the road. This section is exceptional,
also, in respect to grades, some of them being as much as 300 feet
in a mile. The proposed extension is free from both of these diffi-
culties. The admitted fact is, as already stated, that the present
source of freight supply is practically exhausted, and the road will
soon be without business, and valueless. The net earnings from
business created by the proposed extension, in determining the ad-
visability of it, should not be estimated with reference to the cost of
the road as now built. That is beyond recovery. The estimate of
net earnings at 3! per cent. per annum, made by complainant to
show that the proposed branch is a poor investment, and is there-
fore prompted by bad faith, makes no account of the benefits that
have accrued to the stockholders in disposing of timber owned by
them. The California Redwood Company sold its timber to Carson
and Dolbeer at the rate of $1.50 per 1,000 feet. The road was built
to enable the parties to realize on this timber, or its manufactured
product. By its means the California Redwood Company sold
timber upon about 1,000 acres owned by it in Tom's Gulch and
Clapp's Gulch, and the undivided half of the timber upon more than
800 acres in Tom's Gulch owned jointly with Dolbeer and Carson.
Itmust have realized a large amount of money from these sales, and
it is shown by the testimony of complainant's witnesses that the
road has increased the value of this timber land from $30 per acre
to $90 per acre. The complainant omits to credit the railroad
enterprise with this benefit, although it is apparent that such credit
is necessary to a correct estimate of the value of the road to its
owners as an investment. .
The c6mplainant is willing that the rood shall be extended, pr()o

vided a freight rate to be paid by Dolbeer and Carson can be agreed
v.68F.no.9-62
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upon beforehand agreeable to it. In the brief filed in its behalf, it
is stated that complainant is opposed to the extension of the road
"unless a freight rate be agreed upon which shall furnish the com-
pany some adequate return for the moneys to be invested, and it has
objected strenuously to the extension upon any other condition."
As already stated, the court is not required by the justice of the
case, nor authorized, to pass upon the adequacy of the $2 per 1,000
feet freight rate in question. Nevertheless, so far as appears, such
rate is not inadequate. It was the rate adopted when the Califor-
nia Redwood Company controlled the board of directors of the
railroad company. That rate was adhered to, without objection or
complaint, for many years. It was proposed by the officer who
represented complainant's interests. The haul over the proposed
extension will be but little longer than that from Tom's Gulch. The
witnesses for the complainant say that this increased haul increases
the cost of transportation 15 cents per 1,000 feet. But, admitting
this to be true, for this increased haul complainants, demand, not 15
cents, but $1. The extension will have better grades than the
Tom's Gulch extension, and, while portions of. the latter have been
frequently washed away by freshets, the proposed road will be free
from such danger, wd will be maintained and kept in repair at a
much less cost. One witness for the defense testified that it will
cost less to haul logs from the North Fork than it costs to haul ont
of Clapp's Gulch, owing to the excellence of the timber on the North
Fork and the little waste there is in sawing it into lumber. It is
probable that these advantages in favor of the proposed road will
compensate for the increased length of haul over it; and, besides
this, the $2 rate was established many years ago, and it is common
knowledge that wages and supplies of all kinds are lower now than
then, and that fares and tolls throughout the country have been co'/.'-
respondingly reduced. Carson testifies that if he was not interested
in the road it would be cheaper for him to get his logs from other
sources of timber supply owned by him than by the proposed road;
and he testifies, with reference to his relations with the trust, that
half his product goes to foreign markets, while the limitations of
the trust apply only to the San Francisco market, and that this does
not affect the output of his mills, which run right along, the lumber
being stacked in the yard. There is nothing in the case that con-
flicts with these statements or renders them improbable.
The entire road to be operated when the proposed extension is

built will be about 12 miles. The complainant, through a trust
company, owns, jointly with Dolbeer and Carson, more than 2,600
acres of timber lands and nearly 1,000 acres of stump land, besides
some land of which it has the entire beneficial interests. Its own
witness testifies, and the fact is not questioned, that a road is
necessary to make these lands available, and would increase their
value threefold. When, for these advantages, it is considered that
complainant is only required to risk its interest as a stockholder in
about $24,000 of money dn hand belonging to the railroad company;
that Dolbeer and Carson are to advance what more is required, and
take their chances for reimbursement on the earnings of the road;
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that the entire investment as now made will be lost without the ex-
tension,-it is difficult to avoid the conclusion that the complainant
does not wish to prevent the proposed extension, otherwise than as
a means to force Dolbeer and Carson to concede in advance a rate
of freight for their business satisfactory to itself, and one-half
greater than that in force by the agreement of its agents during all
the years the road has been operated. It is enough that the defend-
ants, in what is proposed, are merely carrying out the objects for
which the company was organized, and are in the legitimate exercise
of the authority conferred upon them, as directors of the company,
to determine its policy and manage its business. The decree ap-
pealed from is reversed, and the cause will be remanded to the court
below, with directions to dismiss the bill of complaint.

SPOKANE COUNTY v. FIRST NAT. BANK SPOKANE et aI.
(Circuit Court of Appeals, Ninth Circuit. June 24, 1895.)

No. 209.
TRUSTS-FoLLOWING TRUST PROPERTY.

The owner of property intrusted to another, by whom It has been mIs-
applied, is not entitled to a general lien upon the assets of the trustee for
the value of such property, and can only follow the same so far as it can
be traced, either in its original form or in other forms into which It has
been converted.

Appeal from the Circuit Court of the United States for the East·
ern Division of the District of Washington.
This was a suit by the county of Spokane, Wash., against the

First National Bank of Spokane and F. Lewis Clark, its receiver, to
impress a trust upon assets of tIle bank in the receiver's hands. The
circuit court sustained a demurrer to the bill for want of equity.
Complainant appeals. Affirmed.
James E. Fenton and D. W. Henley, for appellant.
C. S. Voorhees, for appellees.
Before McKENNA and GILBERT, Circuit Judges, and

KNOWLES, District Judge.

GILBERT, Circuit Judge. The county of Spokane brought a suit
against the First National Bank of Spokane and its receiver to re-
cover the balance of public funds deposited with said bank by the
treasurer and tax collector of said county between the 9th day of
January, 1893, and the 26th day of July of the same year, alleging
that between said dates there was deposited with said bank by said
officer for safe-keeping $81,257.55, all of which had been repaid to
the complainant save and except the sum of $11,355.68, "which said
sum the said defendant the First National Bank does now wrongfully
retain and hold, and has wrongfully retained and held ever since the
26th day of July, 1893." It is further alleged in the bill that on
or about the 26th day of July, 1893, the bank became insolvent and
suspended payment, and has not since resumed business, and that


