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whiCh are exempt from assessment, but whose inclusion for irrigation
purposes adds $9,000 to the amount for which bonds have been au-
thorized, and which, when issued, will be a lien upon the property
of the complainant Maria King Bradley, and under which it may be
sold and conveyed. The fact that vast sums of money have been
in-vested in works under and in pursuance of this legis-
lation, and that bonds running into the millions have been issued and
sold thereunder, and that many individuals may not otherwise be
able to secure water for the irrigation of their respective tracts of
land, and that the validity of the legislation has been several times
sustained by the supreme court of the state, while demanding on the
part of this court great care and caution in the consideration of the
case, and casting upon it a very grave responsibility, cannot justify
it in failing to declare invalid legislation which,in its judgment, vio-
lates those principles of the constitution of the United States which
protect the private prouerty of every person against forcible taking
without due process of law and for any other than a lawful purpose.
Such questions are not to be determined by considerations of expedi-
ency or hardship. Unfortunate as it will be if losses result to in-
vestors, and desirable as it undoubtedly is, in this section of the
country, that irrigation facilities be improved and extended, it is far
more important that the provisions of that great charter, which is the
sheet anchor of safety, be in all things observed and enforced. The
views above expressed render it unnecessary to consider other ob-
j{'ctions urged on the part of the complainants. Demurrer overruled,
with leave to the defendants to answer within the usual time.

PACIFIC ROLLING MILLS CO. v. JAMES STREET CONST. CO.
(Circuit Court of Appeals, Ninth CirCUit. June 24, 1895.)

No. 208.
1. MECHANICS' LIENS - WASHINGTON STATUTE - RAILROAD STRUCTURE IN

STREETS.
The lien law of Washington (1 Hill's Ann. Code, § 1663) provides that

every person performing labor or furnishing materials for the construc-
tion of any bUilding, railroad, or other structure has a lien upon the same
for such labor or materials, and (section 1665) that the land upon which
any building, improvement, or structure is constructed, or the Interest
therein of the person who caused Ruch building, etc., to be constructed,
shall be subject to the lien. Held, follOWing the decisions of the supreme
court of Washington, that a material man who furnishes materials for the
construction of a street railway can obtain no lien upon the structure in
the streets of a city.

2. SAME-POWER HOUSE OF CAEI,E ROAD."
Held, further, that a material man who furnishes materials for the COll.-

struction of the tracks and conduit of such railway; operated by cable,
can obtain no lien upon the power house from which the cable is operated,
and the land on which it stands, though owned by the railway company
and essential to the operation of the road, none of the materials furnished
having been used in the building or upon the land.

8. SAME-WHO ARE }'hTERIAI, }IEN.
Plaintiff sold certaiJ;1 materials for the construction of a street railwuJ"

to one H., and accepted his note in part payment therefor, knowing at the
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time that tile materials were to be used in the construction of defendant's
railway, and that H. had a contract with defendant, made through one .ot
Its directors, who also participated in the negotiations with plaintiff, for
the sale to defendant of. the materials so purchased from plaintiff. Held,
that plaintiff was DOt entitled to a lien for such materials upon defend-
ant's property.
Appeal from the Circuit Court of the United States for the North-

ern Division of the District of Washington.
This was a suit by the Pacific Rolling Mills Company against the

James Street Construction Company to foreclose a mechanic's lien.
The circuit court dismissed the bill. 61 Fed. 476. Complainant
appeals. Affirmed.
T. Z. Blakeman, for appellant.
Lorenzo S. B. Sawyer, for appellee.
Before McKENNA and GILBERT, Circuit Judges, and

KNOWLES, District Judge.

GILBERT, Circuit Judge. The Pacific Rolling Mills Company
brought a suit to foreclose a mechanic's lien for a balance of $6,-
731.22 against the street cable railway and power house of the James
Street Construction Company, of Seattle, and the lots on which the
power house was erected. The lien so claimed is for materials fur-
nished for and used in the construction of the street cable railwaJ,
and it consisted of rails, slot steel, bolts, plates, and shims. All the
materials so furnished and used went to the construction of the cable
railway in the streets, and none thereof was used in the improve-
ment upon the lots where the power house was erected. The nego-
tiations for the sale of the materials were opened by one C. L. Ham-
ilton, of Seattle, who first telegraphed to the complainant for prices.
He thereafter telegraphed ag[tin, instructing the complainant to
send its answer to J. D. Lowman, of Seattle. The complainant
wired its terms to Lowman. Negotiations were continued until
they resulted in a sale of the materials from the complainant to C. L.
Hamilton for a purchase price of about $13,000. Lowman was a
director and was the manager of the defendant. That fact was
known to the complainant, and was referred to in the correspond-
ence. The complainant also knew that the materials were to be
used in the construction of the defendant's cable railway. It also
appeared in one of Lowman's dispatches to the complainant before
the sale that he used these words: "Before contracting with Hamil-
ton I had him wire JOU requesting answer to me to know if you would
fill his orders. Receiving affirmative reply, I contracted same day
with him, rail at fifty-five twenty-three," etc. When the material
was shipped by the complainant, it was consigned to Lowman, at
Seattle, by Hamilton's direction. The shipping receipts, with a
draft attached for one-half the purchase price, to wit, $6,485.31, were
mailed to the Fuget Sound National Bank, at Seattle, with instruc-
tions to collect the draft on delivery of the receipts, and to take
Hamilton's note at 60 days for the other half of the purchase price.
The material arrived at Seattle on August 25, 1890. Lowman and
Hamilton called at the bank to get the draft and the shipping re-
ceipts. It was after banking hours, and the cashier declined to de-
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Ih'eu the same. Later, on the same day, Lowman called at the bank,
and stated that it was a strange proceeding for Hamilton to receive
the bill of lading and give his note. To this the cashier agreed, and
thereupon he telegraphed to the complainant's bank in California for
information and instructions. On August 26th Lowman telegraphed
to the complainant, saying: "Hamilton says you have taken his note
and released iron; wants me to pay him. Shall I do so?" During
the same day, and before receiving an answer to this telegram, which
did not a'rrive until the 27th, Lowman and Hamilton went to the
bank. In the meantime the bank had received an answer from the
complainant's bank in San Francisco, as follows: "Our collection
Hamilton of the 19th, $12,970, accept one-half cash, note balance in
sixty days." Lowman and Hamilton were thereupon informed by
the cashier of the Seattle bank that such were the terms on which
the shipping receipts were sent. Accordingly, the shipping receipts
were delivered to Lowman upon the payment of the draft by Hamil-
ton and the execution of Hamilton's note for the other half of the
purchase price. At the same time, Lowman paid Hamilton $8,-
074.85 in cash and delivered to him the note of the defendant for the
remainder of the purchase price, which note was subsequently paid.
On the 27th Lowman received the answer to his dispatch of the day
before, informing him that in taking Hamilton's note for one-half
the value of materials at 60 days the complainant did not relinquish
its right to file a lien in case of nonpayment of the note. On the
trial in the circuit court, it was held that the complainant had no lien
upon any of the defendant's property, and the bill was dismissed.
On the appeal to this court, the question principally discussed is

whether or not the law of the state of Washington gives to the com-
plainant a lien which may be enforced, either against the railway or
against the lots upon which the power house stands, or against both.
The lien law of Washington (1 Hill's Ann. Code, § 1663) provides as
follows:
"Every person performing labor upon, or furnishing materials to be used

in the construction, alteration, or repair of any mining claim, building, Wharf,
bridge, ditch, dike, flume, tunnel, fence, machinery, railroad, wagon-road, aque-
duct to create hydraulic power, or any other structure, or who performs labor
in any mine or mining claim, has a lien upon the same for the work or
labor done, or materials furnished by each, respectively, (whether done or
furnished at the instance of the owner of the building or other improvement,
or his agent), and every contractor, sub-contractor, architect, builder, or per-
son having charge of the construction, alteration or repair either in whole
or in part, of any building or other improvement, as aforesaid, shall be held
to be the agent of the owner for the purposes of this chapter."

It was held in Kellogg v. Uttell, 1 Wash. St. 408,25 Pac. 461, that
there can be no lien upon a building separate from the land whereon
the same is situate; and in Railroad Co. v. Johnson, 2 ·Wash. St.
113, 25 Pac. 1084, it was held that unless there can be a lien upon
the "land there can be none upon the structure, and that no lien is
given under the lien law for materials which enter into the con·
struction of a cable railway, since the person or company constructing
the same has no interest in the land; but the fee thereof is vested
in the city for the public use, the railway company having only the
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easement of use and a license to occupy and a franchise to collect
fares; and it was further held that a street cable railway is not a
railroad, and is not within the purview of the lien law. The de-
cision of the highest court of a state in regard to the meaning of the
statutes of that state is to be considered the law of that state, under
the requirement of 721 of the Revised Statutes. Leffingwell
v. Warren, 2 Black, 599; Luther v. Borden, 7 How. 40; Post v.
Supervisors, 105 U. S. 667; Bucher v. Railroad Co., 125 U. S. 555,
8 Sup. Ct. 974. It is contended by the appellant that the construc-
tion so given to the law of Washington by the s,Upreme court of that
state is not conclusive upon this court; that a decision so made in
February, 1891, does not control the decision of rights which accrued
in the preceding year; and it is said that federal courts will not
give a retroactive effect to the construction of state statutes adopted
by the state courts. It is true that in certain cases the federal courts
have declined to give to the decisions of the state courts a retroactive
effect; but, in order that a decision may be subject to objection be-
cause retroactive, there must have been a prior ruling of the state
court holding the reverse of the later construction, under which
former ruling, and upon the theory that the decision of the court has
the same effect as statute law, rights shall have become vested. It
is held, indeed, that, where the state courts have in one line of de-
cisions given a construction to state laws and have subsequently
overruled such decisions, and adopted a different construction, the
federal courts will not adopt the new interpretation so as to affect
rights that accrued before it became announced as the law of the
state courts. Douglass v. County of Pike, 101 U. S. 686; Carroll

. County v. Smith, 111 U. S. 562, 4 Sup. at. 539. But in the state of
Washington there have been no conflicting decisions upon the con-
struction of the words of the lien law which are involved in this
case. The cases cited from the decisions of that state do not over-
rule prior decisions of the same court. They contain only the court's
opinion of the meaning of the law from the time the statute was
promulgated. Their effect is to declare that the meaning therein
given to the lien law was its meaning at the time of its enactment
and at all times since. The federal court, in following that con-
struction, as it is bound to do, does not give a retroactive effect to
the construction given by the supreme court of Washington, but it
adopts the meaning of the law as the same has been declared by the
state court. Said the court, in Leffingwell v. Warren, supra:
"The construction given to a statute of a state by the highest tribunal oj'

such state is regarded as a part oj' the statute, and is as binding upon the
courts oj' the United States as the text."
Under the lien law of Washington, therefore, as expounded by the

courts of that state, a material man who furnishes material for the
construction of a street railway can obtain no lien upon the struc-
ture in the streets of a city.
A question of more difficulty concerns the further contention of

the appellant that the defendant's power house and the lots whereon
the same is constructed, and which are used in connection with
the cable road, are subject to the lien. It is argued that the case of
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Railroad Co. v. Johnson is not decisive of this question; that, al-
though it was said in the opinion in that case that a street cable
railway is. not a railroad, and is not within the description of the
structures for which a lien is provided, it does not necessarily ap-
pear that such was the view of the majority of the court, since but
three of the five judges who composed the court concurred in the
decision, and the assent of one of those so concurring was expressly
limited to the conclusion arrived at, which was that no lien was
given upon a street cable railway in the streets of a city. It is ad-
mitted that none of the material furnished by the lienor in this case
has been used in the improvements upon that portion of the property
of which the title is vested in the defendant in fee; but it is said
that the road and the power house are one, and indissolubly con-
nected; that the cable railway is incapable of operation except in
connection with the power house wherein the cable is operated, and
whereby all the movement of cars is accomplished; that the road
without the power house, and the power house without the road,
are equally impotent to accomplish results; and that, notwithstand-
ing the fact that the appellant has furnished no material for the
power house, it has a lien thereon from the fact that it has furnished
material for the railway track, which is so intimately and necessarily
connected therewith. Upon careful consideration of this question,
and the language of the law applicable thereto, we are inclined to
the view that, if the lien is denied upon the road whereon the mate-
rial was used, for the reason, as held by the state authorities, that
the railway company has no interest in the road sufficient to sustain
such a lien, it is also true that no lien attaches to property upon
which none of the materials have been placed, and which" although
it is used in connection with the. road, and as a part of the system
thereof, rests upon a title entirely distinct from that whereon the
road rests. Section 1665 provides that the land upon which any
building, improvement, or structure is constructed shall be subject
to the lien if the same belonged to the person who caused the build-
ing, improvement, or structure to be constructed, altered, or repair-
ed, but that, if he owned less than a fee simple estate in such land,
then only his interest therein is subject to such lien. The lots
owned by the defendant are not theland upon which the improve-
ment was constructed with the plaintiff's material. That improve-
ment is in the public streets. In a certain sense it is true that the
cable road in the street and the power house on the lots are so inti-
mately connected that the one may be said to be appurtenant to the
other. But by the terms of the statute no reference is made to ap-
purtenances, and no lien is expressly created therefor, and there is
nothing in its provisions, or in the interpretation given thereto by
the state courts, to justify the court now in holding that it
contemplates a lien upon a building, or upon the lot on which it
stands, for materials furnished in the construction of appurtenances
not included in the contract for the construction of the building,
nor situate upon land in which the owner of the building has an in-
terest. The cases relied upon by the appellant's counsel come short
of sustaining the doctrine on which his contention rests. In Beatty
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v. Parker, 141Mass. 526, 6 N. E. 754, a drain pipe, extending from the
cellar of a house through the cellar wall and the yard and the street
into a sewer, the construction of which was included in the contract
for building the house, was held to be a part of the house, and it was
held that a lien is provided therefor under the lien law, and that it
was immaterial that the title to the street is not in the owner of the
house. But the decision was based upon the fact that a po,rtion of the
drain pipe was in, and was a part of, the house on which the lien was
attempted to be enforced, and was included in the contract for
its construction. In this respect the facts differ materially from
those in the case at bar. In Badger Lumber Co. v. Marion Water,
etc., Co., 48 Kan. 182, 29 Pac. 476, it was shown that the defendant
company owned land on which was a building and machinery for
generating electricity to be used in connection with its electric wires
and poles, which it had placed through the streets under a franchise
therefor. The plaintiff furnished poles to support the wires in
the streets. It was held that he had a lien on the lots on which the
building and machinery were situated, but it was so expressly decid-
ed under the language of the Kansas statute, which provided liens
for materials furnished to "any building, or to the appurtenance of
any building"; and it was found by the court that the wires and
poles were appurtenances to the building. But in Parmele€v. Ham-
bleton, 19 Ill. 614, in a case where a house and a vault under the
sidewalk of a street were constructed under a single contract, it
was held that the vault, although an appurtenance to the house, was
not subject to a mechanic's lien under astatutewhich conferred a lien
upon anyone who, under a contract with the owner of a lot, should
furnish "labor or materials for erecting or repairing any building or
the appurtenances of any building on such land or lot." The court
said: "This certainly me:ms that both the building and appur-
tenance shall be upon the lot."
Nor do we think that the relation of Hamilton to the defen.dant

was such that, under any view of the meaning of the lien law, a lien
could be created in favor of the vendor of materials sold in the man- .
ner indicated in the record in this case. If we concede that Low-
man was acting on behalf of the defendant, and that the defendant,
through his agency, was to all intents the purchaser from Hamilton,
still it cannot be said that the complainant, in selling the goods to
Hamilton, and in looking to him for the payment of the same, sold
the same "at the instance of the owner," within. the meaning of those
words as they were used in the statute. They sold rather at the in-
stance of Hamilton. Nor was Hamilton a "contractor," such as is
contemplated in the statute. It is true he had a contract with Low-
man, but it was only a contract of sale and delivery. It involved
no labor or supervision upon Hamilton's part. While the latter
might have claimed a lien for his own benefit, because standing in
the attitude of a vendor to the owner of the road, his own vendor,
the complainant in this case, furnished the materials neither to the
owner nor to the owner's agent, nor to a contractor in charge of the
construction of any part of the improvement. Hamilton was in
charge .of nothing connected with the construction. The correspood-
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ence so advised the complainant The statute does not contemplate
a lien in favor of him who sells materials to one who in turn sells the
same to the owner or his agent. It gives the lien only to him who
deals with the owner or his agent, or with a contractor in charge, or
with some other person in charge of some part of the improvement
for which the materials are to be used. The decree is accordingly
affirmed, with COl'lts to the appellee.

BUOKSPORT & E. R. R. CO. et at v. EDINBURGH & SAN FRANCISCO
REDWOOD CO., Limited.

(Oircult Court of Appeals, Ninth Circuit. July 15, 1895.)

No. 216.

L CORPORATIONS-RIGHTS OF STOCKHOLDERS-ENJOINING MANAGEMENT.
A lumber company on the one part, and certain individuals on the other,

owned together a large tract of inaccessible timber land, and the latter
party also owned certain adjoining tracts. By agreement they joined in
organizing a railroad company and building a road to reach the lands, each
party taking half the stock therein. Afterwards the corporation sold to
the individual party its interest in the timber. The purchasers exhausted
all the timber within reach of the road, and, being in the majority in the
directory of the railroad company, passed a resolution authorizing an ex-
tension of the road to reach timber lands owned by them alone, and appro-
priating the money in the treasury fcr that purpose. The rate agreed on
for carrying lumber from the new tract was the same that was originally
fixed by both parties. The road was useless, except for transporting the
timber, and would be entirely worthless without the extension. Held, that
the lumber company, as a stockholder in the railroad company, was not
entitled to enjoin the proposed extension on the ground that It was solely
in the interest of the individual party, as owner of the timber land, and
against the interest of the stockholders in the railroad company.

2. l:lAME-l)ONsTITUTIONAJ, LAW-CAHRIERS.
The provision in the constitution of California (article 12, § 18) forbid-

ding an officer of a company to engage "in the business of transportation,
as a common carrier of freight or passengers over the works owned, leased,
controlled, or worked by the company;" does not apply to the act of an
officer of a railroad company in causing his own freight to be transported
over the company's road.

Appeal from the Circuit Court of the United States for the North-
ern District of California.
This was a bill by the Edinburgh & San Francisco Redwood Com-

pany, Limited, against the Bucksport & Elk River Railroad Com-
pany and others to procure an injunction restraining defendant
company from building an extension of its road. An injunction
was granted by the circuit court, and the defendants appeal.
S. M. Buck and F. A. Cutler, for appeUants.
Charles Page, for appellee.
Before GILBERT, Circuit Judge, and KNOWLES and BET..LIN·

GElt, District Judges.

BEI..T..INGEH, District Judge. The complainant, the appellee
company, is the snccessor to all the rights and interests of the Cali-

•


