
HOOVER & ALLEN co. v. COLUMBIA STRAW-PAPER CO. 945

HOOVER & ALLEN CO. v. COLUMBIA STRAW-PAPER CO.
(Circuit Court, S. D. Ohio, W. D. July 22, 1895.)

No. 4,801.
1. CIRCUIT COURTS-JURISDICTION-AMoUNT IN CONTROVERSY.

Where an action commenced in a state court by attachment of property
of the defendant exceeding in value $2,000, upon a claim of less than
$2,000, is removed into the circuit court by a receiver of the defendant's
property, who has been made a party because he claims the exclusive
possession of the attached property, the amount in controversy, so far as
it relates to the receiver's right to remove the cause, is the value of the
property attached.

2. SAME-PROPER DISTRICT-WAIVER.
The objection that a suit in the circuit court, when the jurisdiction de-

pends upon the citizenship of the parties, is not brought in the district
where either the plaintiff or the defendant resides, is waived by a general
appearance or pleading to the merits; and the court can proceed to bear
and determine the cause.

Little & Spencer, for plaintiff.
Kittredge, Wilby & Simmons, for defendant.

SAGE, District Judge. Motion to remand overruled for the fol-
lowing reasons:
First. Although the plaintiff's claim, upon which the attachment

was issued from the state court, is for less than $2,000, the removing
defendant, George P. Jones, receiver of the defendant company,
was made a defendant in the state court upon supplemental petition,
on the ground that by virtue of his receivership he claimed an
interest in the property attached, and in the controversy pertaining
thereto, adverse to the plaintiff. The claim of the receiver is that
he is entitled to the exclusive possession and control of the attached
property. He has no interest whatever in the matter of the claim
of the plaintiff against the defendant company, and is not authorized
to represent that company in that behalf. The value of the attached
property far exceeds $2,000, according to the appraisement made,
in pursuance of the statute, when the attachment was levied.
value is to govern in determining the amount in controversy so far
as it relates to the right of the receiver to remove the case to this
court. Lehigh Zinc & Iron Co. v. New Jersey Zinc & Iron Co., 43
Fed. 545. In that case a bill was filed to quiet title, and it was held
that, for the purpose of determining the jurisdictional amount, the
whole value of the property, the possession and enjoyment of which
was threatened by defendant, was the measure of the value of the
matters in controversy.
Second. It was further objected that the circuit court of the

United States at Ohicago, which appointed tlle receiver, had no
jurisdiction in the case, for the reason that the original bill shows
that the Northern Trust Company is and was a citizen of the state
of TIlinois, and Ovid B. Jamison is and was a citizen of the state of In-
diana. These two are the plaintiffs; and the defendant, the Columbia
Straw-Paper Company, is a corporation and citizen of the state
of New Jersey. It is contended, under the doctrine of Smith v.
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Lyon, 133 U. S. 315, 10 Sup. Ct. 303, cited with approval in Bar·
vesting Mach. Co. v. Walthers, 134 U. S. 44, 10 Sup. Ct. 485,
that the court had no jurisdiction, and, having no jurisdiction, it
had no power to appoint a receiver. The receiver's action, there-
fore, it is urged, is void. The rule in the cases cited is based upon
the first section of the act of Congress of March 3, 1887, as amended
by the act of August 13, 1888 (25 Stat. 433) c. 866, to amend the act
of March 3, 1875, to determine the jurisdiction of circuit courts of
the United States, and to regulate the removal of causes from
state courts, and for other purposes. The court ill' Smith v. Lyon
refers to the first section of the act, which provides that no person
shall be sued in any other district than that whereof he is an inhabit-
ant, "but where the jurisdiction is founded only on the fact that
the action is between citizens of different states, suit shall be brought
only in the district of the residence of either the plaintiff or the
defendant." In that case one of the plaintiffs was a citizen of the
state of Missouri, where the suit wae brought, the defendant was
a citizen of the state of Texas, and another plaintiff was a citizen
of the state of Arkansas. The court said that the suit, so far as
the last plaintiff was concerned, was not brought in the state of
which he was a citizen, and that the statute made no provision
in terms for the case of two defendants or two plaintiffs who were
citizens of different states, and that in that case, there being two
plaintiffs, citizens of different states, there did not seem to be, in
the language of the statute, any provision that both plaintiffs might
unite in one suit in a state of which either of them was a citizen.
In that case the defendant filed a plea to the jurisdiction of the
court, appearing specially for that purpose alone. In the case at
Chicago, the appearance of the defendant company was general,
and no objection to the jurisdiction has been made. It has been
repeatedly held that the provision that suit shall be brought only
in the district of the residence of either the plaintiff or the defendant,
where the jurisdiction is founded only on the fact that the parties
are citizens of different states, merely confers upon the defendant a
.personal privilege of exemption, which may be waived by a general
appearance, or by pleading to the merits of the action; and that an
objection to the jurisdiction on this ground, made for the first
time by motion in arrest of judgment, is too late. Express Co. v.
Todd, 5 C. C. A. 432, 56 Fed. 104. In that case the court said that
no authority had been cited "where any federal court has dismissed
an action on the sole ground that it was brought in the wrong dis-
trict, after the defendant had appeared generally, or pleaded to
the merits, without first objecting that the action was not brought
in the district of the residence of either of the parties to the action.
This objection relates, not to the jurisdiction of the court, but to
the personal privilege or exemption of the defendant. Where ne
makes the objection seasonably, before appearing generally, or
pleading to the merits of the action, his privilege is inviolate, and
the action against him cannot be maintained in· that court." The
court proceeded to sa.y that the defendant had the option to waive
his privilege, and consent to be sued and to try his case in the



voss V. NEINEBER. 947

wrong district, and that a general appearance or a plea to the merits
without first claiming the privilege was such a waiver. After that
it was too late to make the objection. Where the objection is to
the jurisdiction over the subject-matter of the litigation, it may
be made at any time; but where it is to the jurisdiction over the
person of the plaintiff or defendant-provided they are citizens of
different states, .and citizenship is the assumed ground of jurisdic-
tion- it may be waived, and is waived by a general appearance with-
out having made the objection.
But, even if the circuit court of the United States for the Northern

district of Illinois had nOt jurisdiction in the original case, that fact
would not help the motion, because the bill -filed in this court,.
although filed as an ancillary bill, would be permitted to stand
as an original bill if that were necessary to support the jurisdiction.
Neither of the plaintiffs is a resident of this district, nor is the
defendant, the Columbia Straw·Paper Company; but the defendant
has not objected to the jurisdiction, and does not objeet, and, on
the other hand, has appeared generally, and thereby waived an
objections. The motion to remand will be overruled.

VOSS et al. v. NEINEBER et al.
(Circuit Court, S. D. Ohio, W. D. July 22, 1895.)

No. 4,814.

FEDERAL COURTS-JURISDICTION-CJTIZENSHIP-NEXT FRIEND.
Where a suit is brought in a federal court on behalf of an infant by his

next friend, the jurisdiction depends on the citizenship of the infant, not
that of the next friend. Woolridge v. McKenna, 8 Fed. GGS, followed.

This was an action by Maria A. E. Voss and others against Maria
A. Neineber and others, commenced in the superior court of Cincin-
nati, Ohio, and removed by the defendants to this court. The plain-
tiffs moved to remand.
Mackoy & Lowman, Howard Douglass, and Champion Muir, for

plaintiffs.
William Goebel, for defendants.

SAGE, District Judge. The plaintiffs move to remand this case
to the superior court of Cincinnati, for the reason that Frank J.
Isphording, one of the plaintiffs, who sues as the next friend of the
infant plaintiff, John B. Joseph Neineber, is, and was at the com-
mencement of the action, a citizen and resident of the state of Ken·
tucky, of which state the defendants are, and were at the time of
the commencement of the action, citizens and residents, and because
there is no separable controversy, which iswholly between citizens of
different states and can be fully determined between them, nor is
there any controversy in the action which can be determined with-
out regard to said Frank J. Isphording. The proposition that there
is no separable controversy is not pressed, and need not be consider-
ed. It is not, in the opinion of the court1 well founded.
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The motion to remand will be overruled, upon the authority of
Woolridge v. McKenna, 8 Fed. 668, which cites Williams v. Ritchey,
3 Dill. 406, Fed. Gas. No. 17,734, to the point that jurisdiction de-
pends upon the citizenship of the infant, not that of the next friend,
where he is a plaintiff; and Wormley v. Wormley, 8 'Vheat. 451, to
the point that the same is true of a married woman as plaintiff, as is
also held in Ruckman v. Land Go., 1 Fed. 367. Judge Hammond
refers to the cases of executors, administrators, and trustees, where
generally the rule is that the citizenship of the real, and not the
nominal, party, governs. So, in Wiggins v. Bethune, 29 Fed. 51,
it was held that, in a suit brought by the next friend of one who is
non compos mentis, federal jurisdiction cannot be based on the
citizenship of the next friend, as he is only a nominal party.
It is urged for the plaintiff that, under the Ohio statute, the next

friend is a real and necessary party, and that the action of an in-
fant must be brought by his guardian or next friend. In support
of this contention cases are cited from other states, where it is
properly held that the next friend is a necessary party where there·
is an infant plaintiff or defendant. This is not denied. I suppose
that in no case has a suit been brought by a next friend unless it
was necessary that it should be so brought. As Judge Hammond
said, in Woolridge v. McKenna, where an infant is a party to the
record the necessity of binding him to what he has done by proper
process and method of procedure is apparent, and to accomplish
this the interposition of some one in his behalf as next friend is
regarded as indispensable. But the real party in interest, the
party whose contractual or property rights are to be determined, is
the infant or non compos mentis litigant. The next friend is only
his representative, and in that capacity alone appears. Unless he
has in his own right some interest in the subject-matter of the litiga-
tion, his only relation to the cause is to protect the interest of the
infant, demented, or imbecile whom he represents. He is neither
a merely formal nor an unnecessary party. But it by no means
follows that because he is a necessary party he is the real party in
interest.

BRADLEY et al. v. IJ'ALLBROOK IRRIGATION DIST. et al.
(Circuit Court, S. D. California. July 22, 1895.)

No. 553.
1. FEDERAL COURTS-EFFECT OF STATE DECISIONS-VALIDITY OF STATE LEGIS-

LATION UNDER THE FEDERAL CONSTITUTION.
Decisions by the supreme court of a state that certain state legislation

is not in contravention of the constitution of the United States, while en-
titled to the greatest respect, do not absolve the federal courts sitting
within the state from the duty of exercising an independent judgment upon
the same question.

2. SAME-QUEsTIONS OF GENERAL LAW-'EMINENT DOMAIN.
The federal courts are not conclusively bound by decisions of the state

supreme courts that certain uses for which private property is to be taken
under state legislation are public uses, and so within the power of the
state in respect to the appropriation of private property. Nor are the fed-


