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suit was taken out by Cousley,. that the premium w::s paid by him,.
and that the indemnity promised in case of injuries not resulting
in death was made payable. to Cousley; in other words, the contract
was made byCousley with the insurance company for his own bene-
fit. Barr was named as the person to receive and receipt for the
amount due on the policy only in the event that the assured sustain-
ed injuries which resulted in his death. Whether Barr was a cred-
itor of his uncle, or whether the peceased intended that Barr should
receive and retain the amount paid on the policy as a gratuity, or
should collect it as trustee, for the benefit of the assured's wife and
children, was not expressly stated in the policy, and was not proven.
,')n the trial. We are of the opinion, however, that it was not neces·
sary to allege or prove either of these facts. The insurance was ob-
tained by the deceased on his own life, obviously for his own bene-
(it. He had the right to designate the person to whom the indemni-
ty should be paid in case of an injury resulting in death, and having
done so, and the company having agreed to pay the indemnity to the
person thus designated, it canilOt now insist that such person shall
prove an insurable interest in the li(e of the deceased, as a condi-
tion precedent to a recovery. The policy sued upon is not a wager'
contract, but was valid when made, and is still valid, even if it
be true that Barr is not a creditor of the deceased. Olmsted v.
Keyes, ,85 N. Y. 593, and cases there cited. The record in the case
discloses no error, and the judgment of the circuit court is therefore
affirmed.

FIRST NAT. BANK OF LANSDALE v. BOARD OF COM'RS OF WYAN-
. DOTTE COUNTY.

(CircuitColirtof Appeals, Eighth Circuit. June 3, 1895.)
No. 557.

ROAD-IMPROVEMENT CERTIFICATES-V STATUTE.
Road-improvement certificates issued, by persons purporting to act as

rOad commissioners under Laws Kan.' 1887, c. 214, for improvements on
thoroughfares which are not in fact county roads, but are either located on'
private property or are streets within the limits of duly-organized cities.
are not binding obligations. of the county. •

1n F..rror to the Circuit Court of the United States for the Dis·
trict of Kansas.
Winfield Freeman and Horace S. Oakley (W. J. Buchan, Silas Por-

ter, Farlin Q. Ball, and Charles B. Wood, on the brief), for plaintiff
in error.
George B. Watson (Henry McGrew and A. E. Watson, on the

brief), for defendant in
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

, :'TEIAYER, Circuit Judge. '.Phis was an action at law which was
brought by the First National Bank of Lansdale, Pa., the plaintiff
in error, against the board of county commissioners of Wyandotte
county, Kan., the defendant in error. It was commenced in the,
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drcuit court of the United States for the district of Kansas, for
the purpose of recovering the amount alleged to be due on certain
road-improvement certificates, which were signed and issued by cer-
tain persons while acting as road commissioners for Wyandotte
county, Kan., pursuant to the provisions of an act of the legislature
of the state of Kansas, approved March 5, 1887, entitled "An act
providing for the improvement of county roads." Laws Kan. 1887,
e.214; Gen. St. Kan.1889, pp. 1802, 1803.
The act last referred to has recently been declared to be unconsti-

tutional by the supreme court of the state of Kansas in the case of
Board v. Abbott, 52 Kan. 148, 157, 34 Pac. 416. The defendant
county filed an answer to the complaint, wherein it alleged several
defenses, among which was the defense that the act under which
the certificates in suit had been issued was in violation of the con-
stitution of the state of Kansas, and was therefore null and void.
The plaintiff interposed a general demurrer to all the defenses
stated in the answer, which was overruled. 61 Fed. 436. The
plaintiff thereupon elected to rest its case on the demurrer, and a
final judgment was entered in favor of the defendant. Thecase
comes to this court on a writ of error, and the sole question to be
considered is whether the circuit court erred in overruling the
general demurrer to the answer.
The demurrer appears to have been overruled qy the circuit court

on the ground that the act of March 5, 1887, supra, was unconstitu-
tional, and that the plea to that effect was well made. An inspec-
tion of the answer has satisfied us that at least one other good and
sufficient defense to the action was pleaded by the defendant county,
-so that in anye:vent the order overruling the demurrer to the an-
swer was a necessary and proper order, and the judgm,.ent founded
thereon cannot be disturbed.
Without stating the several defenses in detail, it will suffice to say

that the road-improvement certificates in question purport to have
been issued to pay for the improvement of four public county roads
in Wyandotte county, Kan., termed, respectively, the Third street
road, the Missouri river road, the Kansas City avenue road, and the
Tenth street road. WHh. respect to said alleged roads, the defend-
ant county pleaded, in substance, that there never had been inWyan-
dotte county, Kan., any regularly laid out county roads such as were
described in the certificates; that the so-termed Third street road,
the Kansas Oity avenue road, and the Tenth street road, on which,
as the complaint showed, the improvements had been made; were
not county roads, but were respectively public streets in Kansas
City, Kan., and in the city of Rosedale, Kan., over which the county
(If Wyandotte had no jurisdiction or control; that the so-termed
Missouri river road was laid out on land belonging to private per-
sons, and that, if any work had been done in the way of improving
said alleged road, it was done largely on private property,in which
the county of Wyandotte had no interest whatsoever. The answer
further averred, in substance, that the persons by whom the certifi-
eates in suit were signed were not road commissioners for the
county of Wyandotte,1 and had no authority as such commissioners
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to'bind the county by executing the certificates; that no county road
wasAn :fact improved for which the pretended road-improvement
certificates ill suit were issued; and that said alleged road commis-
sioners had no authority to execute and deliver said obligations. It
was also averred, and such was obviously the fact, that the certifi-
cates in suit were nonnegotiable instruments, and that the plaintiff
was chargeable with notice of all the defenses thereto.
The two facts which were sufficiently pleaded in the answer-

namely, that the road-improvement certificates were not negotiable
instruments, and that the same had been issued for improvements
made on certain thoroughfares that were not in fact county roads.
but were either located on private property, or were streets within
the limits of duly-organized cities of the state of Kansas-constitute
in themselves a good and sufficient defense to the suit, irrespective
of all other defenses.
As the action of the court in overruling the demurrer must be sus-

tainedin any event on the ground last indicated, it would be out of
place to discuss the further question whether the act of March 5,
1887, above referred to, is valid or otherwise.
TIle judgment of the circuit court must be affirmed.

UNITED STATES v. MATTHEWS.
(District Court, S. D. New York. March 20, 1895.)

CRIMINAL LAW'-PLEADING-INDICTMENT FOR PERJURY AS A. WITNESS-TIME
IM14ATERIAL.
The indictment charged perjury by the defendant in his testimony as a

witness on a trial, "to wit, on June 7, 1894." The former trial lasted sev-
eral days and it was truly described and identified. By the stenographer's
notes on the former trial, produced in evidence, it appeared that the de-
fendant testified on June 6th and 7th, but that the false testimony was
given on the 6th and not on the 7th as charged. On motion in arrest of
judgment, held that, as the perjury was not charged. to have been con-
tained in a written instrument. the variance in date was immaterial.

I ,j

Thiswas.an indictment against John Matthews for perjury.
Wallace Macfarlane, U. S. Dist. Atty., and John O. Mott, Asst u.

S. Atty., for the United States.
Hess, Townsend & McClelland, for defendant.

BROWN, District Judge. TIle defendant was indicted for per-
jury in his testimony as a witness on a previous trial. The indict·
ment, after properly setting forth the court, and the trial, with time
and place, states that the defendant, to wit, on the 7th day of June,
1894, appeared as a witness in his own behalf, and being sworn gave
material testimony, which the indictment alleges was false. On the
present trial it,appeared that the former trial continued during sev-
eral days, and,that the accused was sworn as a witness on the 6th
day of June, and testified on that day and also upon the 7th, but
that the testimony aUeged to be false was given upon the 6th and
not on the 7th,as stated in the indictment. The question as to a
fatal variance being reserved, the jury found the defendaut guilty.


