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doubt that the payment of the note would constitute a complete de-
fense to the enforcement of the lien, just as the payment of a mort-
gage note to an indorsee would be a complete defense against the
mortgage. But this fact does not destroy or affect the security
of the lien or of the mortgage while the note still remains unpaid.
While a note given for an account that is secured by a mechanic's
lien remains in the hands of the indorsee the maker owes the debt
to him, and the indorser stands bound to pay the note if the maker
does not. The lien is held by the indorser to secure the perform-
ance of both these contracts, and it inures to the benefit of him who
first performs. If the maker pays the note, he thereby procures
the benefit of the lien, and may have it discharged. If the note is
protested, and the indorser is compelled to take it up and pay it,
that payment effects a reassignment to him of the equitable interest
in the lien, and gives him the right to enforce it for his own benefit
upon a surrender of the note. These views appeal to the reason
with such compelling force, and have been so often expressed by the
courts, that it would be a work of supererogation to do more than
to state them, and our conclusion is that the acceptance and dis-
counting by the holder of a mechanic's lien of promissory notes
taken for the account secured by the lien, which mature within the
time limited for its en.forcement, do not destroy the lien, or subordi-
nate it to a subsequent mortgage. Hill v. Building Co. (S. D.)
60 N. W. 752, 755; Bank v. Schloth, 59 Iowa, 316, 13 N. W. 314,317;
Smith v. Johnson, 2 MacArthur, 481; Miller v. Moore, 1 E. D. Smith,
739; Farwell v. Grier, 38 Iowa, 83; Sweet v. James, 2 R. 1.270; Mc-
Murray v. Taylor, 30 Mo. 263; Goble v. Gale, 7 Blackf. 218; Graham
v. Holt, 4 B. Mon. 61; Dawson v. Black, 148 Ill. 484, 36 N. E. 413;
Phillips, Mech. Liens, § 278.
The decree below must be affirmed, with costs. and it is so ordered.
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ATLANTIC TRUST CO. v. PROCEEDS OF THE VIGILANCIA et a1.
(District Court. S. D. New York. May 7, 1895.)

1. CORPORATION BONDS-SALE BELOW PAR NOT USURy-By-LAWS-PUBLICATION
-COMPUTATION OF TIME.
The Brazil M. S. Co., a New York corporation, issued its bonds at 80

cents on the dollar by vote of directors elected at a meeting on the 28th,
of which notice was first published on the 8th, the by-laws requiring notice
to be published "not less than 20 days previous." Held, that under'the law
of New York usury was not available as a defense either to the corpora-
tionor to jUdgment creditors, as against a mortgagee of the company's
ships to secure the bonds; and that the notice of publication was sufficient.

2. SURPLUS PROCEEDS OF VESSELS-EQUITABLE MORTGAGE: BY CONTRACT-As·
SENT OF STOCKHOLDERS-REFILING.
A mortgage of three steamships alr6ady built, covered also two others

begun but not finished, and not then registered; the mortgage covenanted
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for the execution of supplementary on the latter vessels when
completed, which were afterwards executed; but in the meantime a state
statute required the assent of two-thirds of the stockholders to a corpora-
tion mortgage, and this assent was not sought or obtained. Held: (1) that
the statute did not apply to mortgages given in execution of contracts
made before the act was passed, and made upon valuable consideration
already paid; and that (2) if it did, the original mortgage and contract for
further mortgages on the new vessels, created an equitable mortgage upon
the vessels and the proceeds in the registry superior to the subsequently
accruing claims of the contesting judgment creditors.

In the matter of the petition of the Atlantic Trust Company
against the proceeds of the Vigilancia, Seguranca, Allianca, and
Advance.
Carter & Ledyard and E. L. Baylies, for petitioners.
R. D. Benedict and Maxwell Evarts, for Huntington and Pratt

& Co.
Cary & Whitridge and W. P. Butler, for Brown Bros.
James McKeon, for G. & R. Hudson.
W. Mynderse, for B. & F. M. Ins. Co. and others.

BROWN, District Judge. Petitions for the surplus proceeds of
the above vessels having been filed by the Atlantic Trust Company,
as mortgagee in trust for holders of bonds of the United States &
Brazil Mail Steamship Company, as well as by other creditors, who
contest the validity of the trust mortgage, and upon an order of
reference thereon, the commissioner having made his report, excep-
tions have been filed to the commissioner's findings sustaining the
validity of the mortgage as against creditors, as well as against the
steamship company. The principal· points of the contestants in
claiming the invalidity of the mortgage are: (1) That the mortgage
was usurious and void as against creditors, because the bonds were
sold at a discount of 20 per cent.; (2) that the directors by whom the
mortgage was executed were not elected in conformity with the
by-laws of the company, which required a previous notice of 20
days of the time and place of holding the election; (3) that the
supplementary mortgages upon the Seguranca and Vigilancia werE>
void, because made after the act of 1890, which requires the written
assent of two-thirds of the stockholders, which was not obtained.
The report of the commissioner presents a full statement of the

facts; and he overrules each of these objections, with a statement
of his reasons therefor, which seem to me, upon careful examina-
tion, to be sound.
1. It is a principle of constant application in the federal courts

that the construction of a state statute given to it by the highest
court of the state, is to be taken as the meaning of the statute, and
effect given to it accordingly. The defense of usury in actions
against cQrporations is expressly prohibited by the state statute of
.1850. The construction given to this act is, that in effect it repeals
the statute of usury as respects corporations. Curtis v. Leavitt,
15 N. Y. 9, 85, 154, 229; Rosa v. Butterfield, 33 N. Y. 665, 675;
Merchants' Exch. Nat. Bank v. Commercial warehouse Co., 49 N. Y.
635'; Bank ,v. Wheeler, 60 N. Y. 612; afflrmed 96 U. S. 268. This
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has been so often affirmed that I do not consider myself at liberty
to regard this defense as available to the contestants. The statute
is for the of the lender to corporations; and this purpose
would be thwal'LJ if his security could be destroyed by a defense
of usury interposed by creditors, as much as if that defense were
allowed to be interposed by the corporation itself. In the language
of Rosa v. Butterfield, such contracts, since the act of 1850, are "not
usurious," and it is immaterial that the defense is not made directly
by the corporation.
2. The meeting at which the directors who executed the mortgage

were chosen was held on May 28, 1889, and notice thereof was
published on May 8, and on every week day thereafter, includiug
the 28th. The by-laws required that "notice of the time and place
of holding the election shall be published not less than 20 days
previous thereto." The contestants claim that the by-law required
20 full days to intervene, which would not be till May 29th. This
is contrary, however, to the ordinary rule for the computation of
time in this state.. By Oode Civ. Proc. §§ 787, 788, it is provided
that "the time within which publication of legal notices or within
which acts in actions or any special proceedings are required to be
done, shall be computed by excluding the first day and including the
last"; and by section 5013 of the United States Revised Statutes
a similar provision was made in regard to proceedings in bank-
ruptcy. These provisions do not literally include the publication
of notices under the by-laws of corporations. But the state rule,
prescribed in all cases of legal proceedings, is a legislative provision
of such importance, and its analogy to the present case is so plain,
that I can have no doubt that it ought to be adopted, in the absence
of any contrary indication, as the meaning and intent of this by-law.
In most of the cases in which a different rule has been adopted, the
language construed has been peculiar, seeming to require the speci-
fied number of days or months to have elapsed; such as the entry
of judgment "after four days," or avoiding an assignment "within
four months." Dutcher v. Wright, 94 U. S. 553; Kane v. City of
Brooklyn, 114 N. Y. 586, 594, 21 N. E. 1053. In the present case
there is nothing in the language of the by-law to indicate that
both the first day and the last should be excluded. The by-law,
I find, required only a publication "not less than 20 days previous";
and a publication on the 8th was, as I find, a publication 20 days
previous to the 28th.
3. The original mortgage, dated July 1, 1889, was executed on

the 12th day of December, 1889. It covered the ships Allianca,
Advance and Finance, and other property, and also two steamships
to be called the Segurancaand Vigilancia, then in process of build-
ing under contract, at Chester, Pa., but unfinished, and not then
entitled to registry. The mortgage was executed for the purpose
of retiring certain outstanding bonds, and for the purpose •of pro-
curing the moneys necessary to complete the building of the two
new steamships. This mortgage expressly covered the Seguranca
and Vigilancia,·· already begun, but then incomplete; and it cove-
nanted for the execution of two further mortgages, similar to the
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first, on the steamships Seguranca and Vigilancia respectively, as
soon as they should be completed and become entitled to a certificate
of registry. Upon the faith of this mortgage, the bonds were issued
and purchased by Mr. Pratt, upon the agreement that the moneys
paid therefor were to be applied strictly to the construction of
the two new steamers, and to the retirement of the existing bonds.
Upon the completion of the steamers, the two supplementary mort-
gages were accordingly afterwards executed; that of the Seguranca
on the 8th day of September, 1890; that of the Vigilancia on the
4th day of December, 1890. All three mortgages were duly filed
in the customhouse at New York, and were also filed as chattel
mortgages in the office of the register of the city and county of
New York, pursuant to the state law.
I concur with the commissioner in the opinion that the state

statute of 1890, requiring the written assent of two-thirds of the
stockholders to the execution of a mortgage by the corporation,
is not applicable to mortgages given, like those upon the Seguranca
and the Vigilancia, in fulfillment of a valid and obligatory contract
made upon a full and valuable consideration before the statute was
passed; that such an application of the statute was not the design
of the act, and would not be constitutional if it was; since in that
case its effect would be, not merely to make more difficult the
performance of a previous but to imperil, if not to destroy,
the contract altogether, by making the substantial benefits of the
contract dependent on the subsequent volition of the stockholders,
over which the corporation had no power. Farmers' Loan & Trust
Co. v. Equity Gas Light Co., 84 Hun, 373,32 N. Y. Supp. 385.
If, however, the construction of the law of 1860 contended for by

the contestants were correct, their situation in this proceeding
would not be materially improved. For the express inclusion of
the Seguranca and Vigilancia then already contracted for, and
already partly in esse, in the original mortgage executed in Decem-
ber, 1889, and the covenants therein contained for further assurance,
were sufficiently clear and definite to' create an undoubted equitable
mortgage, upon those two vessels, which gave the trust company an
equitable lien thereon for the moneys advanced in good faith upon
the strength of the original mortgage prior to the time when the
contestants' claim arose. No doubt an equitable mortgage stands
in no better position as respects creditors, and the necessity of a
proper filing thereof, than a legal mortgage stands; but in the pres-
ent case the filing of the original mortgage, and the refiling of the
same from year to year, as well as of the new mortgages, gave full
notice of these equitable rights, and as perfectly fulfilled all the
purposes of the statute as regards this equitable mortgage, as they
did with respect to the perfect legal mortgage of the ships already
completed. Upon the first refiling there was a delay of a month
beyond the statutory period; but as all the contestants' claims
arose subsequent to the refiling, they are not in a situation to take
any advantage of the prior laches.
As against an equitable mortgage, or a valid equitable lien, a

subsequent execution creditor has no priority. An execution,
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whether against real or personal estate, attaches only upon the
debtor's actual interest, and is as much subject to a prior valid
equitable lien or title as to a prior legal one. Averill v. Loucks,
6 Barb. 19, 27, and cases there cited (Paige, J.); Kiersted v. Avery,
4 Paige, 9; Lamont v. Cheshire, 65 N. Y. 30, 40; Frost v. Bank,
70 N. Y. 553-556; and see Sisson v. Hibbard, 75 N. Y. 542. Had
the steamship company refused to give any supplementary mortgage
at all, the rights of the bondholders under the original mortgage
and the equitable hypothecation of the two vessels already con·
tracted for and begun, would have been the same in a court of
equity; and consequently those rights would prevail over mere
execution creditors in the application for surplus moneys.
The other points referred to have been so satisfactorily treated

by the commissioner, that r think it unnecessary to make further
reference to them, and concur in what he has said.
Exceptions overruled and report confirmed.

BOWERS et at v. NEW YORK LIFE INS. CO.
(Circuit Court, D. Main(!. January 12, 1895.)

No. 409.

1. CONTRACTS-REFORMATION-EvIDENCE.
The proofs in this case do not bring it within the rule that to justify the

reformation of a written contract, on the ground of mistake, the testimony
must be clear, lln(!quivocal, and convincing.

9. SAME.
A statement, made by a deceased beneficiary in an insurance polley

issued two years before, as to his understanding of the terms of the pol-
icy, is not admissible to show mistake in the policy.

&. SAME-PLEADING.
In a bill of this character it is sometimes permissible to charge fraud or

,mistake in the alternative.
" SAME-ALLEGATIONS-FRAUD.

In this case defective allegations as to citizenship In a. petition for re-
moval, from a. state court were made good by reference to other parts of
the record.

This was a bill in equity by Walter T. Bowers, as administrator,
and others, against the New York Life Insurance Company, to reo
form a policy of insurance.
Joseph W. Symonds, for complainants.
Charles F. Libby, for respondent.

PUTNAM, Circuit Judge. This case was removed from the suo
preme court of Maine, The removal papers were not printed in
the record, though they should have been. On an examination of
them, it appears the petitioner makes proper allegations of the
citizenship of the complainants. Touching the citizenship of the
defendant corporation, the petition only alleges that it is a citizen
of the state of New York, which alone is not a sufficient allegation;
but the bill itself alleges that the defendant corporation was duly

v.68F.no.8-50


