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of demurrer went to the merits of the bill, and the opinion of the
court, as already stated,. shows that all the grounds advanced were
'deemed good. The final order was that the bill be dismissed "for
want of jurisdiction,"-,.,meaning, doubtless, that a case of equi-
table cognizance was not shown. If it means that the merits were
not decided, then the decree is equivalent to a dismissal without
prejudice. In any view,. we do not perceive that the decree upon
this bill, which, as we agree with the circuit court in holding, pre-
sents no ground for relief, can be a bar to another bill which shall
show different and good ground. Leave to amend, if desired, should
have been asked at the time the decree was announced, or seasonably
thereafter. Equity rule 35. The decree of the circuit court is af-
firmed.

FORSY'.rHE v. CITY OF HAMMOND et a1.
(Circuit Court, D. Indiana. July 3, 1895.)

No. 9,215.
1. CONSTITUTIONAl. LAW-LEGISI,ATIVE AND JUDICIAL POWERS.

It is within the power of the legislature of a state, whose constitution de-
nies to the legislature the power of' creating municipal bodies or enlarging
or contracting their boundaries by special act, and requires such changes
to be proVided for by general laws, to confer upon the courts the power
to determine Whether the conditions exist prescribed 'by law for the cre-
ation, enlargement, or contraction of a municipal body.

2. BAME-UNDERI,YING PRINCIPLE OF RIGHT.
A court cannot declare void an act ,of the legislature of a state which

violates no provision of the state or federal constitution on the ground that
it is wrong, unjust, or oppressive, or that it violates the genius and spirit
of our institutions,

I. SAME-DUE PROCESS OF LAw-TAKING PRIVATE PnOPERTy-TAXATION.
A court cannot say that the levy of a tax, however great the hardshiV

, or unjust the burden, is a taking of property without due process of law,
or without just compensation; nor that a tax is unconstitutional because
its proceeds may be applied to the payment of a debt incun'ed in excess
of a constitlitional limit.

This was a suit by Caroline M. Forsythe against the city of Ham-
mond, Ind., to enjoin the collection of a tax.
Miller, Winter & Elam, for complainant.
Peter Crumpacker, for defendants.

BAKER, District Judge. This is a suit to enjoin the collection of
taxes levied for city purposes by the defendant city on the lands of
the complainant. The question for decision is the sufficiency of
the bill to entitle the complainant to the equitable relief for which
she prays. 'l'he sufficiency of the bill depends upon the answers to
be given to two questions:
First. Were the proceedings and judgment of the circuit court of

Porter county, Ind., which adjudged the annexation of certain lands,
including the complainant's, to the city of Hammond, illegal and
void, or were they valid? It is contended that the judgment an-
nexing the lands of the complainant and others to the city of Ham-
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mond is void, because the creation and enlargement of municipal
bodies are purely political questions, to be determined by the legis-
lature, and not judicial, to be determined by the courts; and hence
that the legislature cannot confer upon the courts power or au-
thority to adjudge or decree the annexation of territory to a munic-
ipal body. It is not denied that the legislature has attempted
to confer such power upon the courts, but the contention is that the
question of the enlargement of the limits of a municipal body is
purely a political question, and that, under the constitution of this
state, no power except judicial can be conferred upon the courts.·
Counsel for the complainant rely upon a number of authorities in·
support of their -contention, which we here cite: Dill. Mun. Corp.
§ 9; 1 Beach, Pub. Corp. § 80; Stone v. Charlestown, 114 Mass. 220;
People v. Bennett, 29 Mich. 451; Galesburg v. Hawkinson, 75 Ill. 152;
People v. Town of Nevada, 6 Cal. 143. It mllst be conceded that
these authorities, to which others might be added, do hold that the
legislature of a state cannot confer power upon the courts to change
the boundaries of such municipal bodies as cities or towns by an-
nexing territory to or disconnecting it from them, because such
acts are in their essential nature legislative and political, and not
judicial; that the same power cannot be either legislative or judi-
cial, as the legislature may be disposed to retain it or surrender it
to the judiciary; and that, as it is a legislative power, the courts
cannot be inyested with it. It is said that whether a city, town, or
village shall be incorporated, and, if incorporated, whether enlarged
or contracted in its boundaries, presents no question of law or fact
for judicial determination. It is, so it is said, purely a question of
policy, to be determined by the legislative department. I should
perhaps feel constrained to yield to the force of the reasoning of
these authorities if the constitution of this state conferred power
on the legislature to create such municipal bodies, or to enlarge or
contract their boundaries b,Y the enactment of special laws applica-
ble to each particular municipal bod,Y. Such power, however, is
denied to the legislature by the constitution of the state. The
constitution requires the organization of cities and towns and
the enlargement or .contraction of their boundaries to be provided
for and regulated by general laws. These laws, in the nature of
things, must be prospective, and must specify the conditions on
the happening of which such creation, enlargement, or contraction
may be made, and must provide some tribunal to determine the
existence of those conditions. The power to hear and determine
whether the conditions prescribed by law for the creathm, enlarge-
ment, or contraction of a municipal body exist is judicial in its
nature, and may be appropriately conferred upon the courts. The
creation, enlargement, or contraction of a municipal body is not the
act of the court, but is the act and result of the law. The court
simply determines whether the conditions are present which au-
thorize the creation of a municipal bod,Y, or the enlargement or con·
traction of its limits; and, when these conditions are judicially as-
certained, the law, ex proprio vigore, creates the municipal body, or
enlarges or contracts its boundaries. The constitution of the state
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compels the legislature to confide this power to some tribunal; and
to none could it more appropriately have been confided than to the
courts. It is a legitimate function of courts to ascertain and de-
termine the existence or nonexistence of a given state of facts.
The legislature is required, as we have seen, to provide by gen-
eral laws for the creation of municipal bodies, and for the enlarge-
ment and contraction of their boundaries; and no limitation has
been. placed upon the power of the legislature to confer upon any
tribunal it may select the authority to determine when the condi-
tions are present which shall create, enlarge, or contract municipal
bodies. The power of the legislature in this regard being unlimited,
it may exercise its own discretion in confiding to. any tribunal it
pleases thepower to determine the existence of the conditions which
sbiall give effect to the general law touching the enlargement of
municipal bodies. It is thoroughly well settled that many legisla-
tive enactments are valid and constitutional which become opera-
tive upon persons and property within defined territorial limits on
the happening of some future contingency. Among such enact-
ments are laws providing for aid in the construction of railroads
and other public improvements, whose operation is made dependent
on the petition or vote of the electors or taxpayers of a specified
locality. So, also, local option laws, making the sale of intoxicat·
ing liquors within certain territorial limits lawful or unlawful, are
made dependent on the vote or petition of a certain number of
electors in such localities. These enactments only become opera-
tive on the happening of conditions which must be ascertained and
determined by some tribunal in the manner appointed by law. It
is not perceived why the ascertainment and determination of the
conditions upon which the law shall become operative within given
territorial limits may not be committed to the courts. In my judg-
ment, the legislature possessed the constitutional power to confer
jurisdiction on the courts to hear and determine whether or not the
requisite conditions exist to justify the annexation of territory to a
municipal body. The decisions of the supreme court of this state
are in harmony with tbese views. While this precise question has
been but seldom referred to, the supreme court has, in cases too
numeJ'OUS to justify citation, by taking appellate jurisdiction, recog-
nized the power of the courts to hear and determine the questions
confided to them by the statute providing for the incorporation of
cities and towns. In the case of Grusenmeyer v. City of Logans-
port, 76 Ind. 549, the court expressly affirmed the jurisdiction of
the courts to hear and determine these questions; and the court
there declared that these questions were judicial in their nature.
This case has been cited and approved in many more recent deci-
sions of the court. The question must be regarded as settled in
this jurisdiction adversely to the contention of complainant's coun-
sel. Besides, the supreme court of the state, in the recent case of
Forsyth v. City of Hammond, 40 N. E. 267, has decided that the
annexation of the lands of the complainant and others to the city
of Hammond was lawfully made; and this court possesses neither
the disposition nor the power to declare the annexation of the terri-
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tory in question invalid. The decisions of the supreme court of the
state on questions of local law are binding and conclusive on this
court.
Second. It is insisted that it is evident from the facts stated in

the bill that the enlargement of the boundaries of the city of Ham-
mond over large tracts of farm and vacant lands did not have its
origin in the legitimate needs of the city, but in the desire to impose
the burdens of taxation upon property beyond the limits of the
city de as indicated by houses, streets, or other urban im-
proYements, and without any ability or intention on the part of the
city to make any compensation for the taxes so levied and collected.
It is said that this is an abuse of the law, and an act of injustice
and oppression, from which the courts may relieve; that it is vio-
lative of the constitutional guaranty which forbids the taking of
private property for public uses without making just compensation
therefor; and that, independently of this constitutional guaranty,
there is a fundamental principle of right and justice in the nature
and spirit of all constitutional governments, which the legislature
may not disregard without overpassing its rightful authority. By
the constitution, the whole legislative power of the state is vested
in the general assembly. When, therefore, an act of the general
assembly is passed, which violates no provision of the state or fed-
eral constitution, the courts cannot declare it void on the ground
that it is wrong, unjust, or oppressive; or on the ground that it
violates the genius or spirit of our institutions. Welling v. Merrill,
52 Ind. 350; Churchman v. Martin, 54 Ind. 380; City of Logansport
v. Seybold, 59 Ind. 225. Courts would find themselves upon a shore-
less sea, with neither chart nor compass to direct their course, if
they should undertake the task of declaring statutes invalid because
of their supposed conflict with the principles of natural justice, or
because they were supposed to be violative of the spirit of consti-
tutional governments. Other remedies must be invoked and
applied for the correction of such evils if they should arise. The
tax levy sought to be restrained does not conflict with the constitu-
tional provisions invoked. This is settled, so far as the constitution
of this state is concerned, by the case of City of Logansport Y.
Seybold,59 Ind. 225; and, so far as the constitution of the United
States is concerned, by the case of Kelly v. Pittsburgh, 104 U. 8.
78. This court cannot say, however great the hardship, or unjust
the burden, that the tax in question is the taking of the property of
the complainant without due process of law, or without just com-
pensation. It is claimed that the indebtedness of the city of Ham-
mond is in excess of the constitutional limit, and that it is proposed
to apply the taxes, when collected, to the payment of such unlawful
indebtedness. But this affords no excuse for the complainant's
failure to pay her taxes. If, when these taxes are paid, the city
authorities shall undertake to apply them to the payment of in-
valid or illegal obligations, it will be time for the complainant to
invoke the aid of the court to restrain such misappropriation of
the corporate funds. The injun'ction will therefore be denied, and
the bill dismissed, for want of equity, at complainant's costs.
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WISCOKSIN TRUST CO. v. ROBINSON & CARY CO.
(Circuit Court of Appeals, Eighth Circuit. June 3, 1895.)

No. 553.
1. MEOHANWS' LIENS-PRIORITy-NORTII DAKOTA STATUTE.

The statute of North Dakota relating to mechanics' liens (Comp. Laws,
§ 5476) provides that the claimant of a lien may file a statement of his ac-
count with the clerk of the district court within 90 days after the com-
pletion of the work, but that a failure to file such account within the time
shall not defeat the lien, "except against purchasers or Ineumbrancers, In
good faith, without notice, whose rights accrued after the 90 days and be-
fore any claim for the lien was filed." Held, that a lien, the account and
claim for which Is filed more than 90 days after the completion of the work,
is superior to a mortgage made and .fi1ed within such 90 days.

2. SAME-EFFECT OF TAKIKG NOTES.
The holder of a mechanic's lien, who takes, for his account, notes of his

debtor, maturing within the time allowed for foreclosure of the lien, which
he discounts, and afterwards pays, does not thereby waive or lose his rank
as a lienholder, or his right to file and enforce his claim to a lien.

Appeal from the Circuit Court of the United States for the
District of North Dakota.
Edgar ,W. Camp, for appellant. .
. John S. Watson (W. F.Ball, on the brief), for appellee.
Before CA1.DWELL; SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge. In this case the Wisconsin Trust
Company, a corporation, and a mortgagee, appeals from a decree of
the circuit. court for the district of North Dakota foreclosing a
mechanic's lien of the Robinson & Oary Company, a corporation,
upon the mortgaged property, and adjudging it to be superior to the
lien of the mortgage. The mechanic's lien is a creature of the
statute. The provisions of the statutes of North Dakota material
to the determination of the questions presented in this case are:
"Sec. 5469. Every mechanic, or person who shall do any labor

upon, or furnish any .materlals, machinery or fixtureS for any building, erec-
tion or otller improvements upon land, • ,. • by virtue of any contract
with the owner, • • • upon complying with the provisions of this chapter,
shall have for his labor done, or matel'ials, machinery, or fixtures furnished,
a lien upon such building, erection or Improvement, and upon the land belong-
ing to such owner, on which the same Is situated, to secure the payment of
such labor done,. or materials, machinery, or fixtures furnished."
"Sec. 5476. Every person, except as has been provided for subcontract-

ors, who wishes to avail himself of the provisions of this chapter, may file
with the clerk of thel district court of the county, • • • in which the bund-
ing, erection or improvement to be charged with the lien is situated, and
wIthin ninety days after all the things aforesald shall have been furnished or
the labor done, a just and true account of the demand due him after allowing
all credits, and containing a correct descrl1)tion of the property to be charged
with said lien, and verified by affidaVit; but a failure to file the same within
the time aforesaid shall not defeat the lien, except against purchaseJ,'S, or in-
cumbrancers in good faith, without notice, whose rights accrued after the
ninety days and before claim for the lien was filed."
Compo Laws Dak. 1887, c. 31, pp. 934,935.
The appellee did not file its account and claim for a mechanic's

Hen within 90 days of the completion of the performance of its


