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equal protection of the laws." In view of what the court has al-
ready said on other points presented in the case, no discussion of
this question is necessary. The injunction will be dissolved, with
costa to the defendants. ....

BOSTON & TRUST CO. T. HUDSON.
(Circuit Court of Appeals, Fourth Circuit. May 28, 1895.)

No. 93-
.JUDGMENTS-PRIORITY OVER MORTGAGES-NORTH CAROUNA STATUTES.

Under the North Carolina Code, which provides, in section 685, that con-
veyancesby corporations, whether absolute or by way of mortgage, shall
be void as to eXisting creditors and torts previously committed, provided
such creditors or persons injured shall commence suit within 60 days after
the registration of the deed; and, in section 1255, that mortgages by cor-
porations shall not exempt their property from executions on judgments
for labor or materials furnished, or for torts by which any person ill
killed or person or property injured,-a judgment against a railroad com·
panyfor a tort causing injury to the person is superior to a mortgage ex-
ecuted .after the tort was committed, though the action was not brought
within 60 days from the registration of the mortgage.

Appeal from the Circuit Court of the United States for the Dis·
trict of South Carolina.
This was an application by H. T. Hudson, Jr., for payment to him,

out of the proceeds of sale under foreclosure of the Charleston;
Cincinnati & Chicago Railroad, of the amount of a judgment ob-
tained by him against the railroad company. The circuit court
granted the application. 61 Fed. 369. The Boston Safe-Deposit &
Trust Company, the plaintiff in the foreclosure suit, appeals. Af-
firmed.
'.J;'his is an appeal from the decree of the circuit court ordering a judgment

of the appellee, Hudson, to be paid out of the proceeds of the sale of the
Charleston, Cincinnati & Chicago Railroad in preference to the claim of the
first-mortgage bondholders. Hudson, while in the employ of the railroad cor-
poration in the state of North Carolina, was injured April 29, 1887. He en-
tered !lult against the corporation October 13, 1887. In that.8ult judgment of
nonsuit, In invitum, was entered against him at the August term, 1888. On
October 2, 1888,. he entered a second suit, in which he recovered judgment for
$1,500 and costs. The railroad corporation, on August 9, 1887, after the Injury
to Hudson, executed a mortgage to secure 0 large issue of first-mortgage
bonds, which was recorded October 8, 1887. having been made in the
payment of the interest on the bonds, a of foreclosure was entered in
this cause, and the railroad property sold. There were no earnings, and the
proceeds of the sale were largely insufficient to pay the bonds. Hudson filed
his judgment in this case, claIming that, by virtue of the statutes of North
Carolina, he was entitled to be paid his judgment in preference to the hold-
ers of the mortgage bonds. The dates are as foliows: Hudson was injured
April 29, 1887; his first suit was commenced October 13, 1887; the mortgage
is dated August 9, 1887; the mortgage was recorded October 8, 1887; his sec-
ond suit was commenced October 2, 1888. The circuit court, by its decretal
order, adjudged that Hudson's claim, by the statutes or North Carolina, had
priority over the bonds by the mortgage, and directed his claim to be
paid. To reverse that decree this appeal was taken.
A. M. Lee, of Smythe & Lee, and Platt D. Walker, of Walker &

Cansler, for appellant. .
Julian Mitchell, for appellee.
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Before GOFF, Circuit Judge, and HUGHES and MORRIS, Dis-
trict Judges.

MORRIS, District Judge (after stating the facts). Whether or
not Hudson's claim for personal injury was entitled to be paid in
preference to the debt secured by the mortgage depends upon the
effect to be given to two sections of the North Carolina Code which
was adopted in 1883. In adopting this Code, the legislature of
North Carolina repealed all other statutes and declared that it
should be construed as one act, and as if enacted on one day. The
first section is found under the head "Corporations," and is as fol-
lows:
"See. 685. How Corporations may Convey by Deed; Void as to Existing

Creditors. R. C., c. 26, s. 22, 1798, c. 514, s. 4. Any corporation may convey
lands and all other property which Is transferable by deed by deed of bargain

sale, or other proper deed, sealed with the common seal and signed by
the president or presiding member or trustee, and two other members ot the
corporation, and attested uy witnesses. But any conveyance of its property,
whether absolutely or upon condition, In trust, or by way ot mortgage exe-
cuted by any corporation, shall be void and of no efl'ect as to the creditors of
the said corporation, existIng prior to or at the time ot the execution ot said
deed, and as to torts committed by such corporation, its agents or employes,
prior to or at the time of the execution of said deed; provided said creditors
or persons injured or their representatives, shall commence proceedings or
actions to enforce their claims against said corporation within sixty days
after the registration ot said deed, as required by law."
The second section is found under the head "Deeds and Convey·

ances," and is as follows:
"See. 1255. Property of Corporations not Exempt trom Certain L1ablI1tles

on Account ot Mortgages, 1879, c. 101. Mortgages ot Incorporate companies
upon their property or earnings, whether in bonds or otherwise, hereatter
Issued, shall not have power to exempt the property or earnlngsot such cor-
porations trom executions tor the satisfaction of any judgment obtained In
courts ot the state against such incorporation for labor performed, nor tor
material furnished such Incorporation, nor for torts whereby any person Is
killed, or any person or property Injured, any clause or clauses In such mort-
cage to the contrary notwithstanding."
The contention of the appellant is that Hudson's claim, being

for a tort committed by the railroad corporation prior to the exe-
cution of the mortgage, comes within the proviso of section 685,
and· does not have priority over the mortgage unless Hudson's
action to enforce his claim was commenced within 60 days after the
recording of the mortgage, and that, although Hudson's first action
was so commenced, as he was nonsuited in that action and did not
commence the action in which the judgment now filed was obtained
until one year after the recording of the mortgage, he has not
brought himself within the terms of section 685. The contention of
the appellant as to section 1255 is that it applies only to torts which
occur after the execution of a mortgage by a corporation, and there-
fore not to the tort for which Hudson obtained his judgment. The
circuit court held (Si:rp.onton and Brawley, JJ., 61 Fed. 369) that sec-
tion 1255 applied to all claims for labor, materials, or torts against a
corporation, whether incurred before or after the execution of a mort-
gage. and that its beneficial provisions were not to be limited by the
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proviso Inserted in section 685. It is conceded that the precise point
in controversy has not been determined by the supreme court of
North Carolina, and we are therefore to determine the meaning and
effect of the statute by such settled rules of interpretation as are ap-
plicable.
In the first place, it is to be presumed that the attention of the

legislature was called to the differences and to the similarities in
the two sections, and that they were designed. If they run in par-
allel lines, each covering something that the other also covers, and
each covering something that the other does not, still the pre-
sumption is. that the legislature, out of abundant caution, so intend-
ed it Maxw. Interp. St. 199. There is nothing doubtful or obscure
in the words of either section. The difficulty arises solely from the
fact that the subject-matter of section 685 is in part also covered
by section 1255, and the contention is that as to that part the pro-
viso appended to section 685 should be construed as applying also to
section 1255. But it is a rule that a proviso is strictly construed,
and should be confined to what precedes it, unless it clearly appears
to have been intended to apply to other matters also. Suth. St
Const § 223; Potter, Dwar. St. 272; End. Interp. St. § 186; Way-
man v. Southard, 10 Wheat. 30; U. S. v. Dickson, 15 Pet 141-165.
Before, therefore, the proviso appended to section 685 is made to
modify and limit section 1255, it must clearly appear that by no
other construction can the two sections stand together. In section
685 the legislature declared that any conveyance of property by a
corporation should be of no effect as to existing creditors or exist-
ing claims for torts, provided the claimants commenced proceedings
within 60 days. In section 1255 the legislature declared that
thereafter a mortgage of its property or earnings by a corporation
should not exempt its property or earnings from execution on any
judgment for labor or materials, or for torts by which persons or
property was injured. We have in section 685 an enactment which
applies to all conveyances and to all creditors and to all torts. In
section 1255 we have an enactment which applies only to mort-
gages, only to creditors for labor and material, and only to torts
which injure persons or property. By section 685 the legislature
expressed a general intention with regard to a general SUbject-mat-
ter. Section 1255 expresses a particular intention with regard to
more restricted subject-matter. The rule is that when a general in-
tention is expressed, and also a particular intention, the enact-
ment expressing the particular intention shall prevail. Maxw. Interp.
St 202; Suth. St. Const. § 153; Potter, Dwar. St 131; Vatel's
Rules, 40, 273; Stockett v. Bird, 18 Md. 484. We are obliged to give
full meaning and effect to both sections, if it be reasonably pos-
sible, and we think this is done by considering that the legislature
has, first, enacted a general rule with regard to all conveyances
made by corporations and with regard to all debts owing at the
execution of the conveyances; then, with more particularity, it has
enacted a special rule with regard to a particular kind of convey-
ance, to wit, mortgages, and with regard to a particular class ot
creditors. By the first enactment it declared that conveyances
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should be of no effect only as to existing creditors, and only as to
those who should sue within 60 days; by the second enactment it
declared, as to mortgages and as to special creditors, that the mort-
gages should be of no effect at all. We find nothing repugnant or
unusual in these two enactments, and we cannot see how it appears
that the legislature did not intend just what the words express in
each section. It is as if there was a general law that no convey··
ance by a corporation should be effective against any debt, provid-
ed the creditor sued within 60 days after its recording, and another
section provided that, as to debts for labor, no mortgage by a cor-
poration should have any effect at all. In this supposed case there
could be no doubt that labor claims would be excepted out of the
general proviso requiring actions to be brought within 60 days.
Searching for reasons which might have influenced the legislators

to make a distinction between claims of the class mentioned in sec-
tion 1255, when existing at the recording of the mortgage, as dis-
tinguished from those contracted afterwards, we find no reason why
the one class should be required to proceed within 60 days and the
other not be so limited. Where, as under section 685, only exist·
ing claims were allowed to displace the conveyance, and subsequent
claims had no such right, it was reasonable that creditors who were
going to attack the conveyance should do so promptly, or be shut out;
but when, as under section 1255, the mortgaged property was de-
clared liable at all times just as if it had never been mortgaged,
there does not appear to us any reason why creditors whose claims
were in existence at the recording' of the mortgage should be re-
quired to proceed more promptly than creditors whose claims arise
after the recording of the mortgage. A reason could be suggested
why those who become creditors after the recording of the mort·
gage, and therefore with notice of it, should be less favorably con-
sidered than those who become creditors when their debtor's prop-
erty was free from the recorded incumbrance; but no reason occurs
to us for the contrary distinction. So far as any inference can be
deduced from the order in which the sections appear in the Oode,
we find section 1255 to be the later one; and, of two passages in a
Btatute, the later one, being the expression of the later intention,
should prevail. Maxw. Interp. St. 188. The wording of section
1255 is very indicative of the intention of the legislature to make
it impossible for corporations to execute mortgages which should
stand in the way of any judgment for labor or materials, or for
torts resulting in injury to persons or property. With respect to a
corporation, the legislature can grant to it or withhold from it the
power to mortgage its property at all, and in section 1255 it is
enacted that corporations "shall not have power to exempt by mort-
gage" their property or earnings from this class of claims. So far.
therefore, as this class of claims is concerned, the mortgage is as if
it did not exist. The wisdom of this legislation it is not our prov-
ince to pass upon, but it may be said, as was suggested in the opinion
of the circuit court, that the underlying principle is that doctrine of
equity which, with regard to one class of corporations and under care-
ful limitations, recognizes a preference in favor of the labor and sup-
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plies which liave.enabled such corporations to keep going and retain
their business and franchises.
Several cases have been cited to us from the decisions of the su·

preme court of North Oarolina, but we do not find that they decide
the question involved in this case. Blalock v. Manufacturing Co.,
110 N. C. 99, 14 8. E. 501, was not a case of a mortgage, but of a
deed of trust for the benefit of creditors. To that character of con·
veyance section 685 was held to be applicable, and it was held that
creditors who failed to bring an action until after 60 days had lost
the benefit of that section. Duke v. Markham, 105 N. C. 138, 10 8.
E. 1003, was a case of a chattel mortgage made by a corporation,
but, at the date of its recording, executions on judgments were al-
ready in the hands of the sheriff, who thereupon seized the chattels,
notwithstanding the mortgage. The court, under section 685, held
the mortgage void as against the executions. It was not necessary
to consider section 1255, and it was not cited. Traders' Nat Bank
v. Lawrence Manuf'g Co., 96 N. C. 298, 3 8. E. 363, was a case be-
fore the enactment of the North Carolina Code, and section 1255
was then part of the act of 1879. So far as the act of 1879 and sec·
tion 1255, which is taken from it, apply to materials furnished to
corporations, the supreme court of North Carolina held that it did
not apply to machinery purchased out of the state, when personal
security alone was looked to and a negotiable security taken, and
the court intimated that, so far as the act related to claims for labor
or materials, it was in furtherance of the lien enacted by the constitu-
tion and statutes in favor of laborers and material men. But the
supreme court recognized that the act was intended also to prevent
claims against a corporation for torts. from being defeated by a
mortgage executed by it. Antietam Paper Co. v. Chronicle Pub.
Co., 20 8. E. 366 (decided November 13, 1894) was a case arising
under section 1255. In this case the supreme court of North Car-
olina reaffirmed Traders' Nat. Bank v. Lawrence Manuf'g Co., and
held that paper, ink, cuts, and the like, furnished to a publishing
company, were not "materials" within the meaning of section 1255.
The court held that, not being articles which were attached to or
which enhanced the value of the property mortgaged, they were
not within the spirit or letter of the section. The court did not
have occasion to consider the question of torts, and as torts of the
class for which Hudson recovered his judgment in the case in hand
are specifically mentioned in section 1255, we cannot perceive how
this claim could be held not to be within the letter of the section.
We think the circuit court was right in holding that the mort-

gage in this case did not exempt the property of the railroad corpo-
ration from Hudson's judgment by reason of section 1255, and we
do not, therefore. find it necessary to consider whether his suit was
brought within the 60 days required by the proviso to section 685.
Decree atIlrmed.
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HALSEYet aI. v. CHENEY.
(Circuit Conrt of AVpeals, Seventh Circuit. July 9, 18M.)

No. 168.
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PRINCIPAL AND AGENT-'rRUSTS-LACHES.
The executors of one D. filed a bill for an accounting against C., alleging

!bathe had obtained control ol the affaIrs of D., an Inexperienced woman.
and had misappropriated her property, and failed to account. C. deniet1
the charges, and, on the hearing, tlJere was a failure to prove that D. was
under Co's control; and It appeared that while she had had full opportunity
for 10 years, while free from Co's influence, to object to bis management,
she had never done 80, and that C. held vouchers for his most important
transactions. Held, that any right t<i relief. which D. or her executors
might have had was barred by laches.
Appeal from the Circuit Court of the United States for the

Southern District of Illinois.
This was a suit for an accounting by Edmund D. Halsey and Ann

Caroline Teese, executors of Mary D'Arcy, deceased, against Prentiss
D. Cheney. The circuit court dismissed the bill. Complainants
appeal.
Samuel P. Wheeler and Charles H. Aldrich,for appellants.
John G. Drennan, for appellee.
Before WOODS and JENKINS, Circuit Judges, and BAKER,

District Judge.

WOODS, Circuit Judge. Dr. Edward A. D'Arcy, a resident of
Jerseyville, Jersey county, TIl., died April 25, 1863, possessed of a
large estate, which he devised equally to his surviving wife, Mary
D'Arcy, who was made executrix of his will, and two daughters,
Ann Caroline Teese, one of the appellants, and Catherine Cheney,
wife of the appellee, Prentiss D. Cheney, except that the homestead
and a tract of land, worth together about $5,000, were given to Mrs.
Cheney, because the testator anticipated that Mrs. Teese would
benefit by inheritance or bequests from relatives in the East with
whom she had lived from infancy. From the death of her husband
until after the death of Mrs. Cheney, in 1877, Mrs. D'Arcy was a
member of the family of the appellee. She then removed to New
Jersey, where, until her death, which occurred August 12, 1887, she
lived with her sister Matilda Fairchild, during the winters at Morris-
town, and in the summers at Mendham; the residence of Mrs. Teese
being at Newark. The appellants, Edmund D. Halsey and Mrs.
Teese, were named as executors of the will of Mrs. D'Arcy, and,
having received letters testamentary, on the 17th of February,
1888, instituted this suit against the appellee, charging and alleging,
besides the facts stated and other formal matters: That the estate
of Edward A. D'Arcy consisted of both real and personal property;
that the devisees, by divers quitclaim deeds, made an amicable
partition of the portions of the real estate devised to them in com-
mon, and the residue, excepting lands in Missouri which they con-
tioued to hold in common, they proceeded to sell, and to divide the
proceeds; that Mrs. D'Arcy at the death of her husband was


